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STATEMENT OF JURISDICTION
This Court has jurisdiction of this appeal under Utah Code
Annotated §78-2a-3(d), which provides for jurisdiction in this
Court over appeals from judgments of the Utah Circuit Courts.

STATEMENT OF THE ISSUES PRESENTED ON APPEAL
The single issue presented for review on this appeal is
whether paragraph 8 and Schedule B of the parties1 subcontract,
read either separately or together as a "pay when paid" clause,
constitute a mere timing mechanism for the convenience of the
parties, under which appellees Ralph L. Wadsworth Construction
Company and McNeil Construction Company as joint venturers were
obligated

to

make

final

payment

to

F.M.

Electric

within

a

reasonable time after completion of the subcontract work by F.M.
Electric.
DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES ORDINANCES AND RULES
The issue presented for review in this appeal is a question of
first impression in the Utah appellate courts.

There are no

controlling constitutional provisions, statutes, ordinances, rules
or court decisions which will be determinative of the Utah Court of
Appeals' decision in this case. However, in a substantial majority
of those jurisdictions which have addressed the issue of how "pay
when paid" clauses in construction contracts are to be applied and
interpreted, the appellate courts have decided the issue favorable
to the position asserted by F.M. Electric in this case.
1

See e.g.

United Plate Glass Company v. Metal Trims Industries, Inc., 106 Pa.
Cmwlth. 22, 525 A.2d 468 (1987); Seal Tite Corp. v. Ehret, Inc.,
589 F.Supp. 701 (D.N.J. 1984); Gulf Construction Company, Inc. v.
Self, 676 S.W.2d 624 (Tex. App. 1984); Peacock Construction Co.,
Inc. v. Modern Air Conditioning, Inc., 353 So.2d 840 (Fla. 1977);
Nicholas Acoustics, Etc. v. H&M Construction Company, Inc., 695
F.2d 839 (5th Cir. 1983)(applying Mississippi law); Statesville
Roofing & Heating Co., Inc. v. Duncan, 702 F. Supp. 118 (W.D. N.C.
1988)(applying North Carolina law); OBS Company, Inc. v. Pace
Construction Corporation, 558 So.2d 404 (Fla. 1990).

See also,

Thomas J. Dyer Co. v. Bishop International Engineering Co. , 303
F.2d 273 (6th Cir. 1962).

STATEMENT OF THE CASE
This appeal arises from a summary judgment entered by the
court below against F.M. Electric under Rule 56 of the Utah Rules
of Civil Procedure.
Appellees, doing business as a joint venture, contracted with
the

Utah

Department

of

Transportation

("UDOT") to

provide

construction services on a highway construction project.

F.M.

Electric entered into a subcontract with appellees whereby F.M.
Electric provided the electrical construction services on the
project.

F.M. Electric completed all of its work required by the

subcontract

in

a manner

satisfactory

and

acceptable

appellees and to the owner of the project, UDOT.

to the

The entire

project has been completed for more than 18 months. To the best of
2

F.M. Electricfs knowledge, UDOT has still not made final payment to
appellees.

Notwithstanding the satisfactory completion of the

electrical work by F.M. Electric, appellees refused to make final
payment

to F.M.

Electric

for more than one year

electrical work was completed.

after the

Appellees do not dispute F.M.

Electricfs entitlement to final payment.
After more than one year passed without receiving final
payment, F.M. Electric instigated this litigation in the court
below seeking to recover the final payment together with interest,
costs

and

attorneys

fees.

Thereafter,

appellee

Wadsworth

Construction Company moved the court below for summary judgment,
and for sanctions under Rule 11 against F.M. Electric for filing
the action, based upon the pay when paid clause.
filed a cross-motion for summary judgment.

F.M. Electric

These motions were

fully briefed and submitted to the court below for decision without
oral argument. The judgment from which this appeal is taken is the
lower court's ruling upon these cross-motions for summary judgment.
Appellees seek to excuse their failure to timely pay F.M.
Electric by reliance upon paragraph 8 and Schedule B of the
subcontract which they claim provide that appellees are not
required to make final payment to F.M. Electric until after they
received final payment from UDOT.

Stated another way, appellees

contend that the language of those provisions of the subcontract
constitutes a condition precedent to appellees' obligation to make
final payment, which obligation has never arisen because UDOT has
not made final payment to appellees.
3

F.M. Electric contends that

the so called "pay when paid" provisions of the subcontract were a
mere timing mechanism for purposes of convenience only, and that
they required appellees to make final payment within a reasonable
time regardless of payment from UDOT.

F.M. Electric contends

further that it was unreasonable for appellees to withhold final
payment for more than one year, and and that such was a breach of
the subcontract.

This is especially the case where UDOT's failure

to make final payment to appellees was due to issues which in no
way involved F.M. Electric or its subcontract work and which were
completely beyond F.M. Electric's control.

F.M. Electric asserts

that notwithstanding the "pay when paid" clause in the subcontract,
the appellees were required to make final payment to F.M. Electric
within a reasonable time after completion of the subcontract work
as has been held by the appellate courts in a substantial majority
of the jurisdictions which have reviewed this issue.
Notwithstanding

the parties' dispute regarding appellees'

obligation to make final payment, appellees made final payment to
F.M. Electric under the subcontract during the course of the
litigation in the Court below.
a

ruling

in

favor

of

The judgment of the Court below is

appellees'

assertion

regarding

the

interpretation of the "pay when paid" clause apparently based upon
the

court's

reliance

on

extrinsic

evidence

regarding

interpretation of the integrated subcontract document.

the

The trial

court awarded attorney's fees to appellees, although no basis for
such award is explained in the trial court's Memorandum Decision.

4

STATEMENT OF THE FACTS
1.
on

On or about January 29, 1990, Wadsworth, doing business

behalf

of

Wadsworth

and

McNeil,

a

joint

venture

("Wadsworth/McNeil"), and as a general contractor, entered into a
contract with UDOT to perform construction work on a highway
project known as Tremonton to Plymouth, Project No. I-ID-158(87)380 ("the project").
2.

Addendum at 124, 1f2.

On or about January 29, 1990, Wadsworth/McNeil entered

into a subcontract with F.M. Electric whereby F.M. Electric was to
provide certain electrical work on the project in consideration of
payment of

$327,134.16 ("the subcontract").

Addendum at 124, 1[2

(Wadsworth Aff.); and 42 et seq._ (the subcontract).
3.

Under the subcontract, Wadsworth/McNeil v/as required to

make monthly progress payments to F.M. Electric for work performed
on the project during each month, as approved by Wcidsworth/McNeil
and UDOT. During the course of the project, Wadsworth/McNeil made
the requisite progress payments up to, but not including final
payment.
4.

Sucontract, Schedule B, Addendum at 47.
F.M. Electric completed all of the work required by the

subcontract on or about November 20, 1990. Certain items of extra
work were requested by Wadsworth/McNeil, which extra work was
completed by F.M. Electric on or about August 22, 1991.
5.

The entire project had been completed for more than one

year when Wadsworth/McNeil made final payment to F.M. Electric, and
only then after this litigation was commenced and the parties'

5

motions for summary judgment were submitted for decision in the
court below.
6.

Addendum at 124, If3.

F.M. Electricfs work has been accepted and approved by

both Wadsworth/McNeil and UDOT.

There is no dispute or claim

asserted by UDOT or Wadsworth/McNeil relating to the quality or
quantity of the work provided by F.M. Electric on the project.
Addendum at 124, 1f4 (relating to Wadsworth/McNeilfs intention to
make final payment).
7.
Electric

Under cover of a letter dated January 13, 1991, F.M.
submitted

its

request

for

final

payment

under

repeated

demands

for

the

subcontract to Wadsworth/McNeil.
8.

Despite

F.M.

Electricfs

final

payment, Wadsworth/McNeil refused or failed to make final payment
with the requisite interest to F.M. Electric for more than one
year, and not until F.M. Electric had commenced litigation in the
Court below, based upon its interpretation of the "pay when paid"
provisions of the subcontract.
9.

Addendum at 124.

The subcontract is a wholly integrated agreement which

was drafted and prepared exclusively by Wadsworth/McNeil.

SUMMARY OF ARGUMENT
1.

The "pay when paid" clause contained in paragraph 8 and

schedule B of the subcontract was provided for the convenience of
the parties, under which Wadsworth/McNeil was required to make
final payment to F.M. Electric within a reasonable time after
completion of the subcontract work.

6

That clause did not impose a

condition precedent to Wadsworth/McNeil's obligation to make final
payment, and its refusal to make final payment for more than one
year was unreasonable and a breach of the subcontract.
2.

The court below erred in awarding attorney's fees and

costs to appellees, which award must be reversed as a matter of
law.

ARGUMENT
Paragraph 8 of the subcontract provides in pertinent part as
follows:
8.

PAYMENTS

The Contractor agrees to pay to the Subcontractor for the
satisfactory completion of the herein described work the sum
of r$327,134.161 in monthly payment of 95% of the work
performed in any preceding month, in accordance with estimates
prepared by Subcontractor and as approved by the Contractor
and owner or its designated representative; such payments to
be made as payments are received by the Contractor from the
Owner covering the monthly estimates of the Contractor,
including the approved portion thereof as his regular monthly
payment, as described above,
(emphasis added).
In addition, "Schedule B" of the Subcontract provides in
pertinent part:
Subcontractor shall be paid as the progress payments are
received by the Prime Contractor for the Subcontractor's
portion of the work. Payment shall be due on the 10th day of
the month following payment to the Prime Contractor.
Retention shall be 5% until reduced by the Owner, and reduced
thereafter to the same percentage retained by the Owner
against the Prime Contractor.
(emphasis added).
In the court below, appellees argued that they were not
required to make final payment to F.M. Electric, together with
7

accrued interest, and that F.M. Electric and its attorneys are
subject to sanctions for even suggesting otherwise by commencing
this litigation. Under the prevailing law, that argument is simply
wrong.
The appellate courts of the State of Utah have not determined
how a "pay when paid" provision of a construction contract must be
interpreted, or when, if at all, such a provision is to be
enforced.

However, courts in many other jurisdictions have

addressed these issues, such that a clear majority position has
evolved regarding the interpretation and enforceability of such
provisions.

Generally speaking, the various decisions regarding

the interpretation and enforceability of pay-when-paid clauses in
construction subcontracts have turned on an analysis of whether the
specific provision at issue creates an actual condition precedent
to the contractor's duty to pay the subcontractor, or a mere timing
mechanism regarding payment.
The Restatement (Second) of Contracts §227(1), provides that:
In resolving doubts as to whether an event is made a
condition of an obligor's duty, and as to the nature of such
an event, an interpretation is preferred that will reduce the
obligee's risk of forfeiture, unless the event is within the
obligee's control or the circumstances indicate that he has
assumed the risk.
(emphasis added)
The comment to §227(1) states in pertinent part that:
The policy favoring freedom of contract requires that,
within broad limits . . . the agreement of the parties should
be honored even though forfeiture results. When, however, it
is doubtful whether or not the agreement makes an event a
condition of the obligor's duty, an interpretation is
preferred that will reduce the risk of forfeiture.
For
example, under a provision that a duty is to be performed
8

"when" an event occurs, it may be doubtful whether it is to be
performed only if the event occurs, in which case the event is
a condition, or at such a time as it would ordinarily occur,
in which case the event is referred to merely to measure the
passage of time. In the latter case, if the event does not
occur then alternative means will be found to measure the
passage of time and the non-occurrence of the event will not
prevent the obligor's duty from becoming one of performance*
(emphasis added)
In the present case, paragraph 8 makes absolute Wadsworth's
duty to pay to F.M. Electric the total subcontract amount upon F.M.
Electricfs "satisfactory completion" of the work. The language of
paragraph 8 also describes how and when that total contract amount
is to be distributed over the course of F.M. Electricfs performance
of the subcontract work.

The subcontract is silent as to who will

bear the risk of loss in the event the owner fails to pay due to no
fault of the subcontractor.

It is not disputed in this case that

F.M. Electric satisfactorily completed all of its subcontract work
more than one year prior to the time final payment was made.
language

of

paragraph

8 does

not

make

payment

by

UDOT

The
to

Wadsworth/McNeil a second condition precedent to F.M. Electricfs
liability to make final payment.

Under such circumstances, as

stated in §227(1), the preferred interpretation of such pay-whenpaid language is that the provision does not create a condition
precedent to the duty to make final payment when other language in
the contract makes that duty absolute upon completion of the work.
For example, in United Plate Glass Company v. Metal Trims
Industries, Inc., 106 Pa. Cmwlth. 22, 525 A.2d 468 (1987), the
general contractor entered into a subcontract with Metal Trims
Industries, Inc. (MTI).

MTI in turn subcontracted with United
9

Plate Glass Co, (UPG).

The MTI/UPG subcontract

provided in

pertinent part that:
"Final payment shall be due when the work described in this
subcontract is fully completed and performed in accordance
with the contract documents and is satisfactory to the
architect. . . . [F]inal payment to the subcontractor will be
made to the subcontractor upon . . . receipt of payment in
full from the general contractor."
UPG satisfactorily completed its work which was accepted by
the owner and the architect.

However, MTI refused to make final

payment to UPG until it received final payment from the general
contractor. Payment from the general contractor was being withheld
due to litigation between the general contractor and MTI, unrelated
to the work performed by UPG under the MTI/UPG subcontract.

UPG

sued MTI and its surety to recover final payment.
The trial court ruled that the pay-when-paid language created
a condition precedent to MTI's obligation to make final payment and
rendered judgment for MTI and its surety.

On appeal, the Court

found that the first sentence of the pertinent provision made MTIfs
obligation

to make

final

payment

completion of the work by UPG.
of

the

Restatement,

the

absolute

upon

satisfactory

The court found that under §227(1)

pay-when-paid

"conditions" were not

absolute prerequisites to tender of final payment, but rather,
those "conditions" served only as a timing mechanism to indicate
when, had the project run smoothly, MTI was to pay UPG the debt
already owed to UPG.

In factually similar circumstances, many

other courts have reached the same conclusion.
In Thomas J. Dyer Co. v. Bishop International Engineering Co.,
303 F.2d 273 (6th Cir. 1962)(applying Ohio law), the Sixth Circuit
10

was presented with a factual setting very similar to the one in the
present case.

In resolving the same issues presented in the

present case, the court in Dyer noted that the basic rule of
interpreting

a

pay-when-paid

clause,

as

with

any

contract

provision, requires that the intention of the parties controls the
interpretation of the disputed clause. The court found that under
the facts before it, that the proper construction of the clause was
as an unconditional promise to pay, with the payment being due
within a reasonable time, regardless of whether the owner has paid,
and granted summary judgment in favor of the subcontractor.

The

reasoning behind the court's decision in Dyer is particularly
apposite to the resolution of the present case. In Dyer, the court
reasoned that:
It is, of course, basic in the construction business for the
general contractor on a construction project of any magnitude
to expect to be paid in full by the owner for the labor and
material he puts into the project. He would not remain long
in business unless such was his intention and such intention
was accomplished.
This is a fundamental concept of doing
business with another. The solvency of the owner is a credit
risk necessarily incurred by the general contractor, but
various legal and contractual provisions, such as mechanic's
liens and installment payments, are used to reduce this to a
minimum. These evidence the intention of the parties that the
contractor be
paid even though the owner may ultimately
become insolvent. This expectation and intesntion of being
paid is even more pronounced in the case of a subcontractor
whose contract is with the general contractor, not with the
owner. In addition to his mechanic's lien, he is primarily
interested in the solvency of the general contractor with whom
he has contracted. He looks to him for payment. Normally and
legally, the insolvency of the owner will not defeat the claim
of the subcontractor against the general contractor.
Accordingly, in order to transfer this normal credit risk
incurred by the general contractor from the general contractor
to the subcontractor, the contract between the general
contractor and the subcontractor should contain an express
condition clearly showing that to be the intention of the
parties. . . . "
11

303 F.2d at 660. (emphasis added).
Based upon that reasoning, the court concluded from the facts
(primarily from the constract itself) that it was the intent of the
parties that the subcontractor would be paid by the general
contractor for the labor and materials put into the project.

The

court also concluded that because the payment clause did not
expressly make any reference to the owner's ability to pay, but did
refer to the amount, time and method of payment, the clause was
merely a provision "designed to postpone payment for a reasonable
period of time after the work was completed, during which the
general contractor would be afforded the opportunity of procuring
from the owner the funds necessary to pay the subcontractor."
F.2d at 661.

303

The rule of Dyer is currently the substantial

majority rule regarding "pay when paid" clauses such as the one at
issue in the present case.

Seal Tite Corp. v. Ehret, Inc., 589

F.Supp. 701 (D.N.J. 1984)(citing Dyer and other cases); Gulf
Construction Company. Inc. v. Self, 676 S.W.2d 624 (Tex. App.
1984); Peacock Construction Co., Inc. v. Modern Air Conditioning,
Inc., 353

So.2d 840 (Fla. 1977); Nicholas Acoustics, Etc. v. H&M

Construction Company, Inc., 695 F.2d 839 (5th Cir. 1983)(applying
Mississippi law); Statesville Roofing & Heating Co., Inc. v.
Duncan, 702 F. Supp. 118 (W.D. N.C. 1988)(applying North Carolina
law); OBS Company, Inc. v. Pace Construction Corporation, 558 So.2d
404 (Fla. 1990).
In

the

present

case, F.M.

Electric

satisfactorily completed its work.
12

has

completely

and

Wadsworth/McNeil does not

dispute that its liability to make final payment became absolute.
The language of paragraph 8, drafted by Wadsworth/McNeil, expresses
no intention of the parties that F.M. Electric should bear the risk
of loss if, through no fault of its own, payment is not made by
UDOT to Wadsworth/McNeil.

Wadsworth/McNeil does not contend that

the time which F.M. Electric has been required to wait for payment
under the subcontract is reasonable.
more

than

one

year,

is

at

best

To the contrary, the time,
unreasonable.

Under

the

Restatement, F.M. Electric is entitled to an interpretation which
will best avoid forfeiture and accomplish the purpose of the
contract —

full payment for services rendered.

The payment bond supplied by Wadsworth/McNeil for the benefit
of F.M. Electric does not provide that payment by the owner is a
condition precedent to F.M. Electricfs recovery upon the bond. To
the contrary, the bond represents an unconditional promise to pay
once the liability and default of the principal, Wadsworth and
McNeil has been established. The liability of Wadsworth and McNeil
to make the required final payment is not disputed in this case.
Nor is the fact that Wadsworth/McNeil has failed to make final
payment as required by law. The surety company, defendant American
Casualty Company of Reading Pennsylvania is liable to make payment
under the bond.

Thus, plaintiff F.M. Electric is entitled to

judgment against the surety as a matter of law under Rule 56. See
OBS Company, Inc. v. Pace Construction Corporation, 558 So.2d 404
(Fla. 1990)(even if subcontract unambiguously
owner's nonpayment

from the contractor
13

shifted risk of

to the subcontractor,

sureties will still be liable under payment bond where bond is not
conditioned upon owner making final payment to the contractor).
F.M.

Electric

was,

at

the

time

this

litigation

was

commenced, entitled to final payment from Wadsworth/McNeil under
the parties' subcontract.1

The only issue before this Court for

determination is whether, as a matter of law, the "pay when paid"
provision of the subcontract constituted a condition precedent to
final payment, or merely a timing mechanism relating to an absolute
promise to pay.

More simply

stated,

the only

issue to be

determined is whether, under the prevailing law, F.M. Electric was
entitled

to

final

payment

at

the

time

this

litigation

was

commenced, or at some point in the future which may never have
occurred, and over which F.M. Electric had absolutely no control.
It is F.M. Electricfs position that, as a matter of the prevailing
law, the provision of the subcontract at issue must be interpreted
as merely a timing mechanism, the failure of which made payment due
within a reasonable time. In defense, Wadsworth/McNeil has argued
that the provision constitutes, as a matter of law, a condition
precedent

to its obligation to make final payment

subcontract.

under the

The resolution of this case on appeal, as with the

parties' respective cross-motions for summary judgment in the court

1

For purposes of correctly stating the argument, F.M. speaks
here in the past tense insomuch as final payment, with interest has
been received from Wadsworth/McNeil. Under normal circumstances,
that payment would have made any appeal or further litigation moot.
However, in this case, without explaining the basis therefor, the
court below entered a summary judgment and awarded attorney's fees
in favor of appellees, which judgment and award are the bases for
F.M.'s present appeal.
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below is no more complicated than for the Court to make a legal
judgment as to which argument must prevail under the undisputed
material facts.
The rationale underlying the lower court's decision in the
present case is not completely clear in terms of its application of
the law.

In his Memorandum Decision, Judge Daines states only

that:
The court acknowledges the affidavit of Kip Wadsworth and
the contract provides that no money will be due until
defendant was paid by UDOT.
The defendant had not been paid by UDOT on the date the
Complaint was filed.
Therefore, the court finds that the Complaint was filed
without [sic]Merit and that defendants Ralph L. Wadsworth
Construction Company, McNeil Construction Company and American
Casualty of Reading, PA. are entitled to reasonable attorney's
fees.
Apparently, in resolving this case, even in the face of the
overwhelming weight of authority, the lower court simply credited
the supplemental affidavit of Mr. Wadsworth wherein Mr. Wadsworth
exclaims that his intent at the time of contracting with F.M.
Electric was to impose and create an absolute condition precedent
to Wadsworth/McNeil's obligation to make final payment, and to
completely shift the risk of non-payment by the owner to F.M.
Electric regardless of the causes thereof.

To do so, however, was

error by the lower court for two reasons. First, the statement by
Kip Wadsworth is nothing more than extrinsic, parole evidence
regarding the meaning of language contained within an integrated
written contract which is not ambiguous on this issue.

Under the

parole evidence rule such a statement is inherently unreliable and
15

self-serving.

If that was indeed Mr. Wadsworth's intention at the

time of contracting, he easily could have expressed that intention
clearly

and specifically

at the time he or Wadsworth/McNeil

prepared the subcontract documents. Moreover, it is an axiomatic
rule of contract construction that any ambiguity in a written
contract provision, is to be construed against the party which
drafted the provision and in favor of the party against whom the
provision is sought to be enforced.

Thus, the court below

misinterpreted the subcontract as a matter of simple contract
integration

and

construction

law.

Second,

the

court

below

apparently ignored the weight of authority and simply refused to
make a ruling of law where there has been no previous statement by
the appellate courts of this state on the narrow issue presented by
way of the parties' respective cross-motions for summary judgment.
Under the circumstances, neither the judgment nor the consequent
award of attorney's fees cannot be allowed to stand.
In the court below Wadsworth argued that existing Utah law
compels the result reached by the trial court, specifically Utah
Code Annotated §§15-6-5, and 58-55-16 and two ancient Utah Supreme
Court decisions.
U.C.A. §15-6-52 simply requires a contractor to make payment
2

U.C.A. §15-6-5 provides as follows:

15-6-5.

Contractors' payments to subcontractors - Time Interest

Upon payment by an agence of the state of Utah or by an
agency of the United States, a business which has acquired
under contract, property or services in connection with its
contract with such an agency from a subcontractor or supplier,
16

to its subcontractors within 30 days after it receives payment from
a an agency of the State of Utah.

The statute does not require or

provide that a subcontractor is only entitled to payment under its
subcontract if and when the State makes payment to the contractor.
That section likewise makes no mention of the enforceability or
interpretation of "pay when paid" clauses in private subcontracts.
Thus, the statute is irrelevant to the issue presented in this
case, whether under the parties' subcontract, F.M. Electric was
entitled to final payment where the subcontract work has been
satisfactorily

completed

and

accepted

by

the

owner

and

the

contractor for more than one year.
Similarly, U.C.A. §58-55-16 is inapposite and irrelevant to
the disposition

of the present

case.3

That

section

simply

shall pay such subcontractor or supplier within 30 says after
payment from such agency. Interest at the rate of 15.5% per
annum shall accure and is due any subcontractor or supplier
who is not paid within 45 days after the business receives
payment from the agency, unless otherwise provided by contract
between the business and the subcontractor or supplier.
Interest begins to accure on the 31st day at the rate
specified in this subsection.
3

U.C.A. §58-55-16 provides:
58-55-16.

Payment to subcontractors and suppliers.

(1) When a contractor receives any construction
funds from an owner or another contractor for work
performed and billed, he shall pay each of his
subcontractors and suppliers in proportion to the
percentage of the work they performed under that billing,
unless otherwise agreed by contract.
(2)
If, under the this section and without
reasonable cause, or unless otherwise agreed by contract,
the contractor fails to pay for work performed and
billed, or after the last day payment is due under the
terms of the billing, whichever is later, he shall pay to
the subcontractor or supplier, in addition to the
17

addresses the manner and time within which a contractor is required
to pay his subcontractors if, and only if, the contract does not
otherwise provide those terms.

The statute also provides the

additional remedies of interest at 12% APR and attorney's fees to
the subcontractor, such as F.M. Electric, who is forced to resort
to legal action to collect the amount owed to the subcontractor.
That statute also does not provide that a subcontractor is only
entitled to payment under its subcontract if, and only if, the
owner makes payment to the contractor. As with §15-6-5, §58-55-16
also makes no mention of the enforceability or interpretation of
"pay when paid" clauses in private subcontracts. Thus, none of the
statutory authorities on which Wadsworth/McNeil has heretofore
relied apply to the issue before this Court, nor are they relevant
or dispositive of that issue.
Wadsworth/McNeil also relied in the court below upon two
marginally relevant, although non-dispositive Utah Supreme Court
cases of Zorn v. Sweet, 77 Utah 389, 296 P.2d 242 (1931); Johnson
v. Geddes, 49 Utah 137, 161 P. 910 (1916).

In Zorn. the Superior

Dredging Co. owned approximately 1200 acres of "gold placer ground"
in Oregon.
whereby

Superior Dredging Co. contracted with Sweet Brothers

Sweet

Brothers

were

to place

certain

gold

dredging

payment, interest in the amount of 1% per month of the
amount due, beginning on the day after payment is due,
and reasonable costs of any collection and attorney's
fees.
(3) When a subcontractor receives andy construction
payment under this section, Subsections (1) and (2) apply
to the subcontractor.
(emphasis added).
18

equipment on the property and erect the necessary facilities to
provide electrical power to the equipment in order to recover gold
from the property. Under the terms of the contract, Sweet Brothers
retained title to the gold dredging equipment

and all other

improvements "until they shall have recovered from said placer
grounds, sufficient net profits from gold recovered to repay them
for all advancements made."

Sweet Brothers, in order to finance

the placing of the equipment and other improvements, sold 2000
shares of Superior Dredging stock to Minnie Zorn for $2,000.

In

selling those shares to Zorn, Sweet Brothers covenanted that the
money would be used for making the improvements and that Sweet
Brothers would reimburse Zorn the amount of $2,000 from the net
profits received from the recovery of gold, "as fast as recovered
in proportion as the [$2,000] bears to the total amount expended by
Sweet Brothers in making all of the advancements necessary for the
[gold dredging purposes]. 296 p. at 242-243. During the operation
of

the

equipment,

Sweet

Brothers

paid

to

Zorn

only

$300.

Thereafter, Sweet Brothers discontinued the dredging operation
which of course meant that no further profits would be realized or
paid.

Zorn then sued Sweet brothers to recover the deficiency of

$1,700.

Under those facts, the court in Zorn found defendant's

contention persuasive that under the contract, Sweet Brothers was
under no obligation to repay Zorn unless and until such money was
secured from the net profits of the gold dredging operation.
In its analysis, the Court noted that it had previously held
that:
19

"a provision for the payment of a loan of money out of a
specified fund has merely the effect of fixing the time when
the money shall be repaid and that the obligation to repay the
money becomes absolute at the expiration of a reasonable
time," [citations omitted].
296 P. at 243• (emphasis added)
However, in its reading of the particular contract at issue in
the Zorn case, the court noted that there was no allegation in the
complaint that the parties intended that the $2,000 remittance from
Zorn to Sweet Brothers was a loan, and that the agreement did not
expressly or by implication characterize the transaction as a loan,
and

thus the

"loan" cases were simply

"of little value as

precedents" under the facts of Zorn. Instead, the court explained
that:
"It is quite generally held, in the absence of facts or
circumstances showing the contrary, that a promise which is
restricted to pay out of a particular fund does not create an
absolute liability."
296 P.2d at 244. (emphasis added)
Based upon that conclusion, the court upheld the dismissal of
plaintiff Zorn's claim for payment under the agreement.

Since in

the present case, F.M. Electric was not restricted to payment from
a certain fund and where the obligation of appellees to make final
payment became absolute upon satisfactory completion and acceptance
of the work, the Zorn case is inapposite to the present case.
In Johnson v. Geddes.

49 Utah 137, 161 P. 910 (1916),

plaintiffs entered into a contract with defendants with a "dual
option agreement" whereby plaintiffs sold to defendants seven
mining claims, six of which were unpatented, and together with all
existing improvements thereon.

The defendants were given the
20

choice of paying a lump sum of $16,000 for the mining claims, or to
pay $21,000.

If the defendants elected the $16,000 option, they

were required to pay $1,000 on the date of the contract and to
certain

portions

thereafter.

of

the

remaining

amount

at

various

times

If the defendants chose the $21,000 option, they were

make payments on various dates and in varying amounts, with the
last $9,000 to be paid from the profits generated by the operation
of the mining claims.

With respect to the payment of the $9,000,

the agreement also expressly stated that:
"It is distinctly understood and agreed that ["the defendants]
shall not be liable hereunder to pay to the pthe plaintiffs]
any sum whatever unless said net proceeds are realized by them
out of said property, and then only to the extent of one-half
of such net proceed until the full sum of $9,000 shall be paid
to [the plaintiffs].
161 P. at 913-914. (emphasis addesd)
The defendants opted to pay the $21,000.

The defendants1

operation of the mines failed, and was discontinued before the
proceeds necessary to make the final payment could be realized.
Under the facts of Johnson, the court also found that the plaintiff
was not entitled to payment under the subject contract.
Both Zorn and Johnson are distinguishable from the present
case in several material ways.

For example the particular fund

from which payment was to be made in both cases consisted of "net
profits" from the operation of a mine. The operation of a mine is
fraught with such uncertainty as to its success, that an absolute
promise to pay from the profits seems incomprehensible from the
perspective of either the payee or the payor.

Accordingly, the

court in Zorn and Johnson found that no such promise existed and
21

that the realization of profits constituted a condition precedent
tin
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court makes clear that under different facts, such as wil.h a " pay
when

paid"

clause

construction

subcontract,

an absolute

'.

promise

In Johnson, the court found that the specific language of the
agreement rontempi i\\ti ill a rond i tion precedent: e.g. the realization
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the contract based on three specific facts: (1) Hood made no
attempt at the trial to refute the defendant's testimony of the
discussions leading to the agreement; (2) the outlook for the
success of the residential building project was dim at the time of
the contract; and (3) the defendant had paid Hood in full for the
purchase of lumber for which Hood had made payment, including
profit,

so that

Hood was merely

gambling

upon

an uncertain

contingency for a larger return at some point in the future.
In Smith v. Boyden, the court concluded that:
"Under all the circumstances surrounding the parties, the
provision of the contracts that payment was to be made out of
the proceeds of mercury produced by the plant was clearly
intended to be a condition going to the existence of any debt
from the company to Boyden, or from either of them to Smith,
and not merely a provision affecting the time of payment of an
existing debt."
290 P. at 379 (emphasis added)
Significantly, in Smith v. Etoyden, the court points out that
Smith, the plaintiff, did not contend that the contract should not
have been construed as containing a condition precedent to payment.
Instead, Smith simply argued that the defendants were estopped in
equity such that payment was subject to such a condition.

In the

present case, F.M. Electric makes no such untenable argument.
the contrary, F.M.

Electric argues that the

provision cannot and should not be construed

To

"pay when paid"
as a condition

precedent to Wadsworth/McNeilfs liability to make final payment.
These cases cited by Wadsworth/McNeil are simply not dispositive or
controlling in the present case, nor is Mr. Wadsworth's selfserving declaration of purpose in this case.
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Wadsworth also relied In support
;i uiiqni<piit

:
• . r.

Lautermilch,

Co. of C a . . 81 F.2d 437 (lOt-\ l* \:

•

. * * *.
:

^n

motion for summary

^onte

.

Jampbell-Lowrie-

V ^ T 5 ) , Brimmer v. Union Oil

1 9 3 6 ) , and Ephraim Theater Co>

v. H a w k .
Ephraim Theater Co. is a case which provides only nominal
guidance, i£ any, to this court regarding the disposition
present case.

* the

No appellate court of the State of U tah has ruled on

the law controll ing the interpretation of a "pay when paid" clause
cont H i i icwi i

i Mihoont :i act, f cu const rue I inn

Theie is ' imply no

Utah appellate court decision which is on all fours with this case,
or otherwise clearly dispositive • r this case
Co. , the owi i€: i: :: >f a tl: ieat* - « •• •

-

In Ephraim Theater

ml o \ led.se agr eemei I t: wi 1:1: :i the

defendant whereby they agreed that the proceeds from the operation
of

firs t

the theater should be applied

to cover all

operating

expenses, then to pay rent to the owner and final 1 y to divide the
residue equally between the lessee and lessor.

The agreement did

r

-e

one at issue
contractor
c . *:- '

r

*

>resent case, nor was

: : <= subcontractor.
.

Again,
*

>* dispute between a
1 .- a
4

«*

ase where the
f i? ire: J i I;;s ,

In Ephraim Theater C o . . the court does clearly explain that:
Generally speaking, neither of the parties, nor the cour t has
any right to ignore or modify conditions which are clearly
expressed merely because it may subject one of the parties to
hardship, but they must be enforced "in accordance with the
intention as * * * manifested by the language used by the
parties to the contract." [citations omitted]
321 P. 2d at: 223, (emphasis added)

With that general axiom of the law, F.M. Electric has no
dispute. The dispute in the present case simply revolves around a
determination by this Court whether the contract at issue clearly
expresses a condition precedent, or, instead, an absolute promise
to pay with an attendant timing mechanism, the failure of which
required payment within a reasonable time.
In

its

discussion

of

A. A.

Conte

v.

Campbell-Lowrie-

Lautermilch, 477 N.E.2d 30 (111. App. 1985), Brimmer v. Union Oil
Co. of Ca. . 81 F.2d 437 (10th Cir. 1936), Wadsworth finally gets to
the heart of the controversy before the court which is ripe for
decision.
In Conte, Campbell-Lowrie was a contractor who subcontracted
with Conte to perform certain construction services on a project in
Illinois. The owners of the project defaulted on their payments to
Campbell-Lowrie during the course of construction.
upon

the

"pay when

paid"

clause

contained

in

In turn, based
the parties'

subcontract, Campbell-Lowrie refused to pay Conte for its work on
the project.

There was no dispute as to the quality, quantity or

timeliness of Conte's work. Conte sued Campbell-Lowrie to recover
the amount in question.

Campbell-Lowrie raised the affirmative

defense that the "pay when paid" clause4 set forth a condition
4

In Conte the contract provisions at issue provided, in
pertinent part, as follows:
ARTICLE 5: Material invoices submitted before the 25th of the
current month will be paid by the 28th of the following month,
provided the material so delivered is acceptable, and if payment
for invoiced material has been received by Campbell-LowrieLautermilch Corporation under its general contract. Discountable
25

precedent to payment to the subcontractor under the subcontract.
Hi I| II p,-ir t ii1.1! mi r IMI 11 n s u m m n i y j u d g m e n t

The trial cour I: granted

the motion oi the defendant and Conte appealed.

On appeal Conte

argued that the language of the "pay when paid" provision was
a m i 11 y i n P U S I - I I K I

I IHMIIHI

I

r.^ii....,,,

The appellate court

,

f

•

Conte affirmed the lower court's

judgment finding that the record did

f

support Contefs claim that

its right to payment was absolute c.-.-- ..

mgent upon Campbell-

Lowrie receiving payment from the owner

To the contrary, the

c

-

' > - - . .

,

clear and unambiguous

ine *. u*** .

*ect provisions was

./« ;o;..ung what has now been

recognized a; m e minority rule regarding "pay when paid" clauses
i ir

: .- •

-

• 'ro. - • i -J ' •

that:

"It is true, as pointed out by Conte, that conditions
precedent are not generally favored and courts will not
construe stipulations to be a condition precedent when such a
construction would result in forfeiture, It is also true, as
acknowledged by Conte, that plain, unambiguous language
contained in the contract binds the parties to a condition
precedent.
477 N.E.2d at 33.
The factual parallels between Conte ai id the present case are
certainly striking.

bills w.i! 1

Ho

As i n Conte, the plaintiff F M

Electric

paid as stipulated in the order.

' ' " ' ' ' " " [If] the. woi k has been satisfactorily
ARTICLE 18:
performed and invoice as rendered is approved and if payment for
such labor and material so invoiced has been received by CampbellLowrie-Lautermilch Corporation under its general contract, the
subcontractor will be paid 85% of invoice as approved, less any
payment previously made onaccount for previous periods. * * *
(emphasis in original)
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argues

that

the

subject

"pay

when

paid"

provision

is

not

sufficiently clear and specific to create a condition precedent to
Wadsworth/McNeil's
subcontract.

liability to make final payment under the

To the contrary, under the express terms of the

subcontract, the appellees' liability was absolute at the time the
subcontract was signed and the subject provision is simply a timing
mechanism which expires after a reasonable time. Appellees will no
doubt argue in this Court that the subcontract is unambiguous and
compels a conclusion that final payment by defendants was subject
to a condition precedent, which condition had not been accomplished
at the time this litigation was commenced.

What is left is for

this honorable Court to determine whether Utah is to follow the
majority or minority position regarding the interpretation of "pay
when paid" clauses.

It is significant that in a dissenting

opinion, the then presiding

Justice of the court

in Conte,

Recognized that §227 of the Restatement (Second) of Contracts and
the comments and illustrations thereunder set forth above, were the
guiding principals to determine the parties' rights and obligations
under the subject provision.

In that opinion, the dissenting

Justice noted that a vast majority of courts had recognized the
rule which the majority in Conte chose to ignore.

In support of

his position, Justice Jiganti cites some eleven appellate decisions
from various jurisdictions adopting the majority rule.
In contrast to Conte, the subject language of the subcontract
in the present case does not compel the conclusion that the parties
could not have intended the clause to be a mere timing mechanism.
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illusory promise which renders the subcontract void ab Initio

the
a

for

failure of consideration.
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Parkhill, 237
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.

-ijqnot

s -nost illustrative of

the application of the majority rule to facts nearly identi cal
the facts „ii i the present case.

v.

1: o

In Miqnot, the subject contract

language provided that "Contractor shall not be obligated to pay
Suhconrract "n for tin)

' 1" t In,11 w >r Ik iiiiiti 1 s u c h V i m e a s (lontTrtctoi h a s

himself received the money from Bate Lumber Co

The court refused

to construe even that specific language as a condition precedent to
making paynit null iiinlfi If II11« , .ubcoii t ivn f , The cruii 1 i OH lead imleil that
the provision did nothing more than affect • le time foi payment,
stating that:
"Where the contract contains a definite and unambiguous
promise to pay for labor and materials performed and
furnished, or for other services, equally clear and
unambiguous language, expressing the intention that the
happening of a contingency over which the promisee has no
control shall be a condition precedent to payment, must be

found in the contract before the positive and absolute
agreement to pay will be considered as superseded."
321 P.2d at 759.
The Court in Miqnot, held that where a debt constitutes an
absolute rather than a contingent liability, and payment was agreed
to be made on the occurrence of an event which does not occur,
payment must be made within a reasonable time. The Miqnot decision
states clearly the majority rule of law which should become the law
of this case and of the State of Utah.

The present subcontract

expressly states an absolute promise by Wadsworth/McNeil to make
final payment to F.M. Electric after satisfactory completion of the
work by F.M. Electric

The subcontract does not expressly provide

that

by

final

payment

UDOT

is

a

condition

precedent

to

Wadsworth/McNeil?s liability to make final payment to F.M. Electric
Thus, the "pay when paid" provision of the subject subcontract
merely affects the time when final payment is to be made. Because
the event triggering final payment had not occurred as of the
filing of this action, and was not likely to occur within any
reasonable period,

final payment

from the defendants to F.M.

Electric was due within a reasonable time.

F.M. Electric?s work

was satisfactorily completed and accepted by the owner and the
appellees well over one year prior to the commencement of this
litigation. Under the undisputed facts of this case, and under the
prevailing law, F.M. Electric is entitled to have the judgment of
the lower court reversed and any award of attorney's fees rendered
in F.M. Electricfs favor.
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It has been the contention

the appellees and their counsel

since 1! Iin-* low'vi < mini l "'11.1 Momoi

eclsion w'lirs fiiiiu MITII>M1 I hai the

award of attorney's fees was made *.-* a sanction, presumably under
Rule 11 of the Utah Rules of

v L Procedure, for having filed a

frivolous lawsuit, tor Iho purpose ol har iRsInc) Hit: appelJc IJ,H iin I: he
court below.

The Memorandum Decision

itself does not

lanqiiaqe wluiJI) explains the basis of the award.

contain

If that awai ci was

indeed intended as si ich a sanction, then the court below simply
does not understand either the language or the purpose of Rule 1 1
Rn i 1 e 11 1 pi O'l ni des i i i per I:i i lei I t par t:
The signature of an attorney or party constitutes a
certification by him that he has read the pleading, motion, or
other paper; that to the best of his knowledge, information
and belief formed after reasonable inquiry it is well grounded
in fact and is warranted by existing law or a good faith
argument for the extension, modification, or reversal of
existing law, and that it is not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation.
(emphasis added)
While »* is arguably understandable how the court below could
fil
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simply unimaginable that the cause of action asserted
Electric

is

frivolous

exist i I"iQ| law1 ,"j •
provided to t\

court

terms of having
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by
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. i g weitjlil o l a n t h c u i, ,
briefing process
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1 M

no basis
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relating

n t the ver y least,
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of 1 he law of this State.

To say that F M

Electric f s claim Is

fi ivolous HIKI sanctionable under Rule 11 is simpl y to say that any

party in this State who seeks to have an issue of law resolved,
which has heretofore evaded review in the appellate courts of the
State, acts in bad faith and in violation of law.
proposition

is absurd,

Such a

and thus the trial court's award of

attorney's fees, if imposed by way of a sanction, cannot be allowed
by this Court to.

CONCLUSION
The

prevailing,

interpretation

of

majority

"pay

when

rule
paid"

of

law

clauses

regarding
in

the

construction

subcontracts demands that the clause at issue in the present case
be interpreted

as creating

a mere timing mechanism

for the

convenience of the parties, and as requiring that final payment be
made

by

Wadsworth/McNeil

within

a

reasonable

time

following

satisfactory completion of the subcontract work by F.M. Electric.
This is particularly true where F.M. Electric was not the cause of,
nor had any control over, the delay in payment from UDOT to
Wadsworth/McNeil.

It would simply be unjust to hold F.M. Electric

responsible

payment

for

from

UDOT

to

Wadsworth/McNeil.

Accordingly, F.M. Electric seeks on this appeal (1) a determination
that the subject provisions do not constitute a condition precedent
to payment for satisfactorily completed work; (2) an order of the
Court of Appeals reversing the decision of the court below and
ordering that judgment be entered in favor of F.M. Electric and
against appellees; and (3) and an order of the Court of Appeals
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requiring appellees find costs
DATED

IMCIII

red

#44li d.i

1 I nt r, H, Electricf s attorney's fees
>nrt nml in tin1 i ouit below1
of February, 1993.
WALSTAD & BABCOCK

Counsel for Appellant
F.M Electric Company

Robert F. Babcock (0158)
Jeffery R. Price (6315)
WALSTAD & BABCOCK
Walstad & Babcock Building
254 West 400 South, Second Floor
Salt Lake City, Utah 84101
Telephone: (801) 531-7000
Attorneys for Appellant
F.M. Electric Company
IN THE COURT OF APPEALS OF THE STATE OF UTAH

F.M. ELECTRIC COMPANY,
PROOF OF SERVICE
Plaintiff and Appellant,
vs.
RALPH L. WADSWORTH CONSTRUCTION
COMPANY, and McNEIL CONSTRUCTION
COMPANY, and AMERICAN CASUALTY
OF READING PA.,

No. 920781-CA

Defendants and Appellees.

I, Jeffery R. Price, Esquire, counsel for appellant F.M.
Electric Company, hereby certify that on this

4/ffiv\ day of

February, 1993, I caused to be served two (2) copies of CORRECTED
BRIEF OF APPELLANT upon each of the appellees' respective counsel
by placing same in the United States Mail, first class postage prepaid, and correctly addressed as follows:
Stanford P. Fitts, Esquire
BEESLEY, FAIRCLOUGH, CANNON
& FITTS
40 East South Temple, Suite 300
Salt Lake City, Utah 84111
Counsel for Ralph L. Wadsworth
Construction Company
- and 33

Ronald C. Barker, Esquire
2870 South State Street
Salt Lake City, Utah 84115
Counsel for McNeil Construction Company
and American Casualty of Reading, PA.
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IN THE COURT OF APPEALS OF THE STATE OF UTAH
Docket No. 920781-CA
Priority No, 15
F M

FT.FCTRTP COMPANY,

Plaintiff

and Appellant,

\ ir.s
RALPH L. WADSWORTH CONSTRUCTION COMPANY, McNEIL
CONSTRUCTION COMPANY, and AMERICAN CASUALTY OF READING
Defendants and Appellees.

ADDENDUM TO CORRECTED BRIEF OF APPELLANT
Appeal From a Summary Judgment of the Fourth Circuit Court,
in and for Box Elder County, State of Utah, Civil Action
No. 92000052 CV, Honorable Robert W. Daines, Circuit Judge
Robert F. Babcock (0158)
Jeffery R Price (6315)
WALSTAD & BABCOCK
254 West 400 South, Second Floor
Salt Lake City, Utah 84101
Telephone: (801 ) 531-7000
Counsel f or Appellant
F.M Electric Company
Ronald C. Barker
2870 South State Street
Salt Lake City, Utah 841 1 5
Counsel for Apellees
McNeil Construction Company and
American Casualty of Reading, PA.
Stanford P. Fitts
BEESLEY, FAIRCLOUGH, CANNON & FITTS
40 East South Temple
i
Salt Lake City, Utah
Counsel for Appellee
Ralph T Wadsworth Construction Company
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RECEIVED
BRIGHAM CIRCUIT

'92 SEP 16 PD 3 59
WILFORD A. BEESLEY (0267)
STANFORD P. FITTS (4834)
BEESLEY, FAIRCLOUGH, CANNON & FITTS
300 Deseret Book Building
40 East South Temple Street
Salt Lake City, Utah 84111
Telephone: (801) 328-3500

IN THE FIRST CIRCUIT COURT, STATK OF UTAH
BOX UI.UKI' COUNTY, BRIGHAM CTTY DEPARTMENT

F.M. ELECTRIC, INC ,
Plaintit t ,

ORDER GRANTING MOTION
FOR SUMMARY JUDGMENT

vs.
RALPH L. WADSWORTH CONSTRUCTION
COMPANY, MCNEIL CONSTRUCTION
COMPANY and AMERICAN CASUALTY
OF REDDING, PA, a surety company,
Defendants.
Defendant

Ralph

L.

Wadsworth

Construction

Company's

("Wadsworth") Motion f nt Suinm.n y ludiiim-ni , mil pl.unt.ill's i i O R S ^

Summary . udgment came on regularly before the above

Court, the Honorable Robert W. Daines presiding.
reviewed

the pleadings

Affidavits

,in ) m>nh i.\ii i i

of vin Wadsworth,

and being

Tho Court, having

' \ < |.m' M -,, ,\\i<\ I lie
fully

advised

in the

premises, HEREBY ORDERS, ADJUDGES AND DECREES:
1

II

M ' 11

f ', ''uimii.ii | i1 KJ^I.HMII ui (ii fondant Wadsworth is

nc*

hereby granted and the Complaint is dismissed with prejudice. The
Cross-Motion for Summary Judgment of plaintiff is denied.
2. The Court finds that the Subcontract between Wadsworth and
F.M. Electric, Inc. provides that no money will be due to plaintiff
until Wadsworth was paid by U.D.O.T. The facts are undisputed that
at the time the Complaint was filed, that Wadsworth had not been
paid by U.D.O.T. the amounts sought by plaintiff herein. The Court
finds that the Complaint was filed without merit and is not well
grounded

in

fact

and

is

not

warranted

by

existing

law.

Accordingly, defendants Wadsworth, McNeil Construction Company and
American Casualty of Redding, Pa. are entitled to recover from
plaintiff F. M. Electric, Inc. their reasonable attorney's fees.
3.

The Court finds that defendant Wadsworth*s reasonable

attorney"s fees incurred in this matter to be $1,724.00 and hereby
enters judgment in favor of Wadsworth and against plaintiff in that
amount.

Defendants McNeil Construction Company

and

American

Casualty of Redding Pa. may present affidavits in support of their
reasonable attorneyfs fees. Plaintiff is given the opportunity to
contest the amounts requested by such affidavits.
Dated this

/ ^ day of Septomber, 1992.

CERTIFICATE OF SERVICE
I

'Pit iii!1 '
" ! I in.ii I

II c a u s e d

a

tnir

'*" " correct copy

foregoing to be mailed, United States Mai
prepaid, to t .he following this

of t! le

:i r st Class, j >ostage -

)^y^day .--: September, 1992:

Robert F. Babcock
Randy B. Birch
WALSTAD & BABCOCK
254 West 400 South, # 200
Salt Lake City, Utah 84101
Ronald C, Barker
2870 South State Street
Salt Lake City, Utah 84115-3692

^

3

I

iv

* ' ™ i

*

————————

H0V1 2 1992
ORDERED, ADJUDGED AND DECREED that the defendants McNeil and
American Casualty have and recover judgment against plaintiff F.
M. ELECTRIC, INC. in the sum of $ 7.^/^. ^ ~
costs in the sum of $ '
$

/y/62"
Dated the

f or
/ 3

a

, recover

and expenses in the sum of

total judqment of $ l ^ f j ^

.

day of- 0@Comb6f? 1992.
BY THE COURT:

jfr ^

r^/£2~^-^

Circuit Court Judge

CERTIFICATE OF SERVICE
I hereby certify that I caused a copy of the foregoing
proposed judgment to be mailed, postage prepaidf the J&& day of
September, 1992, to each of the following persons at the
addresses indicated:
Stanford P. Fittsr Esq., Beesleyr Fairclough, CannonfitFittsr 300
Deseret Book Buildingf 40 East South Temple, Salt Lake City, Utah
84111.
Robert F. Babcock, Esq. & Randy B. Birch, Esq.f WALSTAD &
BABCOCKr attorneys for plaintiffs 254 West 400 South #200, Salt

Lake City, Utah 84101.

/J)

lonald C. Barker

- 2 -

^£?
(J

IN THE FIRST CIRCUIT COURT, STATE OF UTAH
BOX ELDER COUNTY, BRIGHAM CITY DEPARTMENT

F.M. ELECTRIC, INC.,
Plaintiff,

]
]

vs.

])

MEMORANDUM DECISION

RALPH L. WADSWORTH
CONSTRUCTION CO., INC.,
MCNEIL CONSTRUCTION CO. and
AMERICAN CAUALTY OF REDDING,
PA,
Defendants.

]>
]
]
]
]
]

Civil No. 92000052 CV

The defendant's Motion For Summary Judgment received
May 12, 1992.
The court acknowledges the affidavit of Kip Wadsworth
and the contract provides that no money will be due until
defendant was paid by UDOT.
The defendant had not been paid by UDOT on the date the
Complaint was filed.
Therefore, the court finds that the Complaint was filed
without Merit and that defendants, Ralph L. Wadsworth
Construction Company, McNeil Construction Company and American
Casualty Of Redding, PA. are entitled to reasonable attorney's
fees.
The court finds that defendants, Ralph L. Wadsworth
attorney's fees in the sum of $1724.00 and that defendants,
McNeil Construction Company and American Casualty Of Redding,
PA. may present affidavit in support of reasonable attorney's
fees. The plaintiff's attorney is given the opportunity to
contest the same.
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Page 2
F.M. ELECTRIC, INC. VS. WADSWORTH, MCNEIL and AMERICAN
CASUALTY
The attorneys for defendant, Ralph L. Wadsworth
Construction Company are instructed to prepare formal Findings
and Conclusion of Law consistent herewith and present the
Finding and Judgment for the Courts approval.
Dated this

X

day of Q^JXT'

1992.

Nib

Robert W. Daines, Judge

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy
of the foregoing Memorandum Decision to the following:
Robert F. Babcock and Randy B. Birch
Attorneys for Plaintiff
254 West 400 South, #200
Salt Lake City, Utah

84101

Stanford P. Fitts
Beesley, Fairclough, Cannon & Fitts
Attorneys for Defendant
300 Deseret Book Bldg
40 East South Temple
Salt Lake City, Utah

84111

Ronald C. Barker
Attorney for Defendant
2870 South State
Salt Lake City, Utah
Dated this

W

day of

841L5
^ I P Q A

'

42s^ft^:- r > t ^

41

Deputy Clerk

1992.

F

l i p

^ D V

ILL

DOT

^ 4 7
/

1

niraoi

7 '
^

^uw^v..

IVJ mu

t-res:<

Executive Order 11246 zzz Sec\-c
oi Ihe Civil Rights Act of 1964 Ver

S U BCO NTRACT AG R E g f t M M ^ T
THIS AGREEMENT made at

S a l e Lake C i t y

JANUARY
Salt

of.

^^ 90

Lake C i t y

%

^ m„A%%^„

Utah, this

29TH
11111

_

day of

Ralph L. Kadsuorth Construction Company, I:

^ hereinafter referred to as the Contractor, and.

F.M. ELECTRIC; 7117 SOUTH 400 WEST, SUITE #6, MIDVALE, UTAH

84047

hereinafter referred to as ihe Subcontractor. We bind ourselves, our heirs, executors, administrators, successors, and assigns
jointly and severally firmly by these presents.
WITNESSETH: That for and in consideration of the covenants herein contained, the Contractor and the Subcontractor
agree as follcms:

1.

SCOPE OF WORK
That the -wrork to be performed by the Subcontractor under the terms of this agreement consists of the following:

Furnishing of all labor and material, tools, implements, and equipment, scaffolding, permits, fees, etc., to do all of the
following:

See Schedule A

( Attached)

When the Subcontractor does not install all material furnished under this Subcontract such material as is not installed
is to be delivered F.OB
;

4

- .

.

. . ,,

Jobsite

.

,

.- ..

.,

Utah Department *of Transportation

in strict accordance with the plans and specifications as prepared by
Architect and/or Engineer, for the construction of

1

_

.

P r o j e c t No . I - I D - 1 5 - 8 ( 8 7 ) 3 8 0 ;

Tremonton to Plymouth
Utah Department of Transportation

Q

for which conxtruction the Contractor has the prime contract with the Owner; together with all addenda or authorized
changes issued prior to the date of execution of this agreement.
The Contractor end the Subcontractor agree to be bound by the terms of the prime contract agreement, constructicr.
regulations, general conditions, plans and specifications, and any and all other contract documents, if any there be, insofar
c^ applicable to this subcontract agreement, and to that portion of the work herein described to be performed by the Subcontractor.
In the event of cny doubt or ejection arising between the Contractor and the Subcontractor with rccpect to the pLam
»nd specifications the deciclon of the Architect and/or Engineer chall be conducive and binding. Should there be no supervising trchitect over the work, then the matter in ejuestion chall be determined as provided in Section 7 oC the agreement.

FYHIRIT A
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2.

P R O S E C U T I O N O F W O R K , D E L A Y S , ETC

T h e Subcontractor shall prosecute the work undertaken in a prompt and diligent manner whenever such work, or a n y
part o f it.* b e c o m e s available, or at such other time or times as the Contractor may direct, and so as to promote the general
progress o f the entire construction, and shall not. by delay or otherwise, interfere with or hinder the work of the Contractor
o r a n y o t h e r Subcontractor, au6 in the event that the Subcontractor neglects and/or fails to supply the necessary labor
a n d / o r materials, tools, implements, equipment, etc.. in the opinion o f the Contractor, then the Contractor shall notify t h e
S u b c o n t r a c t o r in writing setting forth the deficiency and/or delinquency, and 72 hours after date of such written notice t h e
Contractor shall have the right if he so desires t o take over the work o f the Subcontractor in full, and exclude the S u b c o n tractor from a n y further participation in the work covered by this agreement; or, at his option the Contractor may t a k e
o v e r s u c h portion o f the Subcontractor's work as the Contractor shall d e e m t o be in the best interest of the Contractor, a n d
p e r m i t t h e Subcontractor t o continue with the remaining portions of the w o r k . Whichever method the Contractor might e l e c t
t o pursue, t h e Subcontractor agrees to release t o the Contractor, for his use o n l y , w i t h o u t recourse, any materials, t o o l s ,
i m p l e m e n t s , equipment, etc.. o n the site, belonging t o or in the possession o f the Subcontractor, for the benefit o f t h e C o n tractor, in completing the work covered in this agreement; and, the Contractor agrees t o complete the work t o the best o f
his ability and in the m o s t economical manner available to him at the time. A n y costs incurred by the Contractor in d o i n g
a n y s u c h portion o f the work covered by this agreement shall be charged against any monies due or to b e c o m e d u e under t h e
terms o f this agreement, 2nd in the event the total amount due or t o b e c o m e d u e under the terms o f this agreement shall b e
ir.vjfficiint t o cc •:. :ho c-vs:*: 2ccrucd by the Contractor in completing the work, then the Subcontractor and his sureties, if
a n y . shall be bound and liable unto the Contractor for the difference.
S h o u l d the proper workmanlike and accurate performance of any work under this contract depend wholly or partially
u p o n the proper workmanlike or accurate performance of any work or materials furnished b y the Contractor or o t h e r s u b c o n tractors o n the project, the Subcontractor agrees t o use all means necessary t o discover any such defects and report s a m e in
writing t o t h e Contractor before proceeding with his work which is s o d e p e n d e n t ; and shall allow to the Contractor a reasonable t i m e in which to remedy such defects; and in the event he does n o t s o report to the Contractor in writing, then it shall
be a s s u m e d that the Subcontractor has fully accepted the work o f others as being satisfactory and he shall be fully responsible thereafter for the satisfactory performance o f the work covered by this agreement, regardless of the defective w o r k o f
others.
T h e Subcontractor shall clean up and remove from the site as directed b y the Contractor, all rubbish and debris resulting from his work. Failure t o clean up rubbish and debris shall serve as cause for withholding further p a y m e n t to S u b c o n t r a c t o r until such time as this condition is corrected to the satisfaction o f t h e Contractor. Also he shall clean up t o t h e
satisfaction o f the inspectors, all dirt, grease marks, etc., from walls, ceilings, floors, fixtures, etc-, deposited or placed t h e r e o n
as a result o f the execution o f this subcontract. If the Subcontractor refuses or fails t o perform this cleaning as directed b y
t h e Contractor, the Contractor shall have the right and power to proceed w i t h the said cleaning, and the Subcontractor will
o n d e m a n d repay to t h e Contractor the actual c o s t of said labor p i c s a reasonable percentage o f such c o s t t o cover superv i s i o n , insurance, overhead, e t c
T h e Subcontractor agrees t o reimburse the Contractor for any and all liquidated damages that may b e assessed against
and c o l l e c t e d from the Contractor by the Owner, which are attributable t o or caused by the Subcontractor's failure t o
furnish the materials and perform the work required by this Subcontract within the time fixed in the manner provided for
h e r e i n , and in addition thereto, agrees t o pay t o the Contractor such o t h e r o r additional damages as the Contractor m a y
sustain b y reason o f such delay by the Subcontractor. T h e p a y m e n t o f s u c h damages shall n o t release the S u b c o n t r a c t o r
f r o m his obligation t o otherwise fully perform this Subcontract.,
Whenever it may b e useful or necessary t o the Contractor t o d o s o , the Contractor shall b e permitted t o o c c u p y a n d / o r
u s e a n y p o r t i o n o f the work which has been either partially or fully c o m p l e t e d b y the Subcontractor before final i n s p e c t i o n
a n d a c c e p t a n c e thereof b y tKe Owner, b u t such use and/or occupation shall n o t relieve the Subcontractor o f his guarantee o f
said w o r k a n d materials nor of his obligation t o make, good at his o w n e x p e n s e a n y defect in materials and workmanship w h i c h
m a y o c c u r o r develop prior t o Contractor's release from responsibility t o the Owner, Provided, however, the S u b c o n t r a c t o r
shall n o t be responsible for the maintenance o f such portion o f the work as m a y be used and/or occupied b y the Contractor,
n o r for a n y damage thereto that is due to or caused by the sole negligence o f t h e Contractor during such period o f use.Subcontractor shall be responsible for his o w n work, property and/or materials until completion and final acceptance o f
t h e C o n t r a c t by the Owner, and shall bear the risk o f any loss or damage until such acceptance and shall pay p r o m p t l y for
all materials and labor furnished to the project. In the event o f loss or damage, he shall proceed promptly t o m a k e repairs, o r
r e p l a c e m e n t of the damaged work, property and/or materials at his o w n e x p e n s e , as directed by the Contractor. S u b c o n tractor waives all rights Subcontractor might have against Owner and Contractor for loss or damage t o Subcontractor's w o r k ,
p r o p e r t y or materials.
It is agreed that the Subcontractor, at the option of the Contractor, may be considered as disabled from s o c o m p l y i n g
w h e n e v e r a petition in Bankruptcy or for the appointment o f a Receiver is filed against him.
T h e Subcontractor assumes toward the Contractor all the obligations and responsibilities that the Contractor assumes
toward the Owner. T h e Subcontractor shall indemnify the Contractor and the Owner against, and save them harmless f r o m ,
any and all loss, damage, expenses, c o s t s , and attorneys' fees incurred or suffered o n account o f any breach of the provisions
or c o v e n a n t s of this contract.
Subcontractor agrees to fully comply with the Occupational Safety C Health Act of 1 0 7 0 and any and all regulations
issued pursuant thereto. Subcontractor a* a term and condition of this subcontract shall keep and save the contractor harmless
f r o m a n y claims or charges of any kind by reason of s u b c o n t r a c t o r failing t o fully c o m p l y with the act and r e g u l a t i o n s a n d
aj-rcci t o r e i m b u r s e the c o n t r a c t o r for any fines, damages, or e x p e n s e s of a n y kind incurred b y t h e c o n t r a c t o r b y r e a s o n of
f- tA\e s u b c o n t r a c t o r ' s failure W» c o m p l y .

1,

Li.

f.Iliifir^P^"

4.
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PERMITS. LICENSES. FEES. TAXES. ETC.

The Subcontractor shall, at his own cost and expense, apply for and obtain all necessary permits and licenses and shall
conform strictly to the laws and ordinances in force in the locality where the work under the projec ,s bene.done.^insofar
as applicable to work covered by this agreement. The Subcontractor shall hold harmless the pr.mc Contractor a„a,n.t l.ab.t.ty
by reason of the Subcontractor having failed to pay federal, state, county or municipal taxes.

5.

INSURANCE

The Subcontractor agrees to provide and maintain workmen's compensation insurancc*and to comply In all respects
with the employment and payment of labor, required by *ny constituted authority having legal jurisdiction over the are* ,n
which the work is performed. * III t h e a m o u n t o f $ 1 0 0 , 0 0 0 . 0 0 .
^
The Subcontractor agrees to" carry comprehensive public liability and property damage insurance, and such other .
insurance as the Contractor might deem necessary, in amounts as approved by the Contractor, .n order to project the Contractor and Subcontractor against loss resulting from any acts of the Subcontractor. his agents, and/or employees. Such
insurance shall not be less than limits and coverages required in the general contract documents. I n t h e a m o u n t o f n o t

not less -than $1,000,000.00.

."

'

•

,

-

_

.

, .. w _ . • , •.

* Tnc Subcontractor agrees to furn.sn evidence satisfactory to the Contractor, of sucn insurance, tndud.ng copies of the
policies, when requested to do so by the Contractor.
All insurance required hereunder shall be maintained in full force and effect in a company or companies satisfactory
to Contractor, shall be maintained at Subcontractor's expense until performar.ee in full hereof (certificates of such insurance
being supplied by Subcontractor to Contractor), and such insurance shall be subject to rcqu.rcmcnt that Contractor rnust be
notified by ten (10) days' written notice before cancellation of any such policy. In event of threatened cancellation for nonpayment of premium. Contractor may pay same for Subcontractor and deduct the said payment from amounts then or subsequently o w i s : to Subcontractor hereunder. " P r i m e C o n t r a c t o r a n d . Owner s h a l l ' . b e named i n s u r e d s

-on' the General Liability-Policy provided by Subcontractor.
6.

CHANGES, ADDITIONS AND DEDUCTIONS

The Contractor may add to or deduct from the amount of work covered by this agreement, and any changes made in
the amount of work involved, or any other parts of this agreement, shall be by a written amendment hereto setting forth in
detail the changes involved and the value thereof which shall be mutually agreed upon between the Contractor and the Subcontractor If such be possible; and if-such mutual agreement is not possible, then the value of the work shall be determined as
provided in Section 7 of this agreement. In cither event, however, the Subcontractor agrees to proceed with the wor< as
changed when so ordered in writing by the Contractor so as not to delay the progress of the work, and pending any determination of the value thereof.
The Subcontractor agrees to make no claim for additional work outside the scope of this contract unless terms hereof
shall be conclusive with respect of this agreement between the parties hereto. Claims for any extras shall be made withm one
week from date of completion.
The Subcontractor shall not sublet, transfer or assign this agreement or any funds due or to become due or any part
thereof without the written consent of the Contractor.

7.

DISPUTES

In the event of any dispute between the Contractor and Subcontractor covering the scope of the work, the dispute
—"
shall be settled In the manner provided by the contract d o c u m c n t s ^ - ^ - « - b * - p « > « ^ i ^ V w ^ ^
^_=2^..
:„ ~ n - „ c . j o n •.,;-v-fh--^p.^ f rH^C- 0 m^^tK OT t-th^sco3c of t h c j ^ v u i i « „ _ - ^ n s > u l c : shall be tctttcd by
c
a rulI^roTTT^Ira-^rrr^tT^tloo-^o^LJnr of thrcemembcrs. c^c^^ccl^^trr-tlicContractor. one by the Subcontractor and
the third member shill be r r 1 ~ ' - ^ ^ y _ ^ - f - - - - L O W r ^ C T ^ ? ? i K ^ o = ^ l p r »nd Scbcontractor th^Il b o r the expense of
their iclcctcdjiicjshcr^cTrrcCTTTayT^uTThc expenses of the third member shall be bor7?c'Ton^Tr?=rtr-^<K-cta_r^i^-i;nc the
i_

* w.^rSTjornrrYrrilin-—
T h e ContT

•—

••-

-r—•J^ol»contrarrrtcr=vrxrc

-nlT-iTior 3
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8.

I'AYMfcrsJTS
TL * Contractor agrees to pay-to tiic Subcontractor for the satisfactory c o m p l e t i o n o f the herein described work th

cum of

Sec S c h e d u l e -R ( Arr^rfi^riV

_

'

.

(5.
in m o n t h l y payments of
^
% of the work performed in a n y preceding m o n t h , in accordance with estimates
prepared b y the Subcontractor and as approved by the Contractor and ° u n c r o r l c s d e s i g n a t e d r e p r e s e n t s M v r » .
; such payments to be made as p a y m e n t s arc received b y t h e Contractor from the Owner
covering t h e monthly estimates of the Contractor, including the approved portion o f the Subcontractor's m o n t h l y estimate
In the event the Subcontractor docs n o t submit to the Contractor such m o n t h l y estimates prior t o t h e date o f submiss i o n o f t h e Contractor's monthly estimate, then the Contractor shall include in his m o n t h l y estimate t o the O w n e r for w o r k
p e r f o r m e d during the preceding month such amount as he shall d e e m proper for t h e w o r k o f tine Subcontractor for t h e prec e d i n g m o n t h and the Subcontractor agrees to accept such approved portion thereof as his regular m o n t h l y p a y m e n t , as
described above.
T h e Subcontractor agrees to make good without cost to the O w n e r o r Contractor a n y and all defects d u e t o faulty
w o r k m a n s h i p and/or materials which may appear within the period s o established in the contract d o c u m e n t s ; and if n o such
period b e stipulated in t h e contract documents, then such guarantee shall b e for a period o f o n e year from d a t e o f c o m p l e t i o n
c f t h e project. The Scjbccr.trrr^or further crrccr tc execute r-ny special guarantees as provided by terms o f the Contract
d o c u m e n t s , p n e r to lir.a*: psy.-r.cr.v.
In the event it appears t o the Contractor that the labor, material and other bills incurred in the performance o f t h e
w o r k arc n o t being currently paid, the Contractor may take such steps as it deems necessary t o assure absolutely that t h e
m o n e y paid with any progress payment will be utilized to the full e x t e n t necessary t o p a y labor, material and all other bills
incurred in the performance o f the work o f Subcontractor. The Contractor may d e d u c t from a n y amounts d u e o r t o b e c o m e
d u e t o t h e Subcontractor any sum or sums owing by the Subcontractor t o the Contractor; and in the e v e n t o f a n y breach by
the S u b c o n t r a c t o r o f any provision or obligation of this Subcontract, o r in the event o f t h e assertion b y o t h e r parties o f a n y
c l a i m o r lien against the Contractor or Contractor's Surety oc the premises arising o u t o f the Subcontractor's performance o f
this C o n t r a c t , the Contractor shall have the right, but is not required, t o retain o u t o f a n y p a y m e n t s d u e o r t o b e c o m e d u e t o
t h e S u b c o n t r a c t o r an a m o u n t sufficient t o completely protect the Contractor from any and all loss, damage or e x p e n s e theref r o m , until the situation has been remedied or adjusted by the Subcontractor t o the satisfaction o f the Contractor. T h e s e
provisions shall be applicable even though the subcontractor has pcrtcd a full p a y m e n t and performance b o n d .

9.

TERMINATION OF CONTRACT

I n t h e event the prime contract between the Owner and t h e Contractor should b e terminated prior t o its c o m p l e t i o n ,
t h e n t h e Contractor and Subcontractor agree that an equitable s e t t l e m e n t for work performed under this agreement prior t o
s u c h termination, will b e made as provided b y the contract d o c u m e n t s , if s u c h provision b e m a d e ; or, if n o n e s u c h exist, n e x t
b y m u t u a l agreement; o r , failing either o f these methods, hy arbitration a s provided in S e c t i o n 7_

10.

EQUAL EMPLOYMENT OPPORTUNITY

During the performance o f this subcontract, the Subcontractor agrees t o n o t discriminate against a n y e m p l o y e e because
o f r a c e , c o l o r , creed or national origin. A s outlined in the Equal O p p o r t u n i t y Clause o f t h e Regulations o f Executive Order
1 0 9 2 5 o f March 6 , 1 9 6 1 as amended b y Executive Order 1 1 2 < 6 o f S e p t e m b e r 2 4 , 1 9 6 5 . T h e executive orders and t h e respective regulations are made a part o f this subcontract b y reference.

11.

TERMS OF LABOR AGREEMENTS

I t is hereby understood and agreed that for the work covered b y this subcontract, t h e Subcontractor is b o u n d a n d
will c o m p l y with the terms and conditions o f the labor agreements t o w h i c h the general contractor is a party, insofar as said
l a b o r a g r e e m e n t s lawfully require subcontractors to be so bound.
I N WITNESS WHEREOF, the Contractor and Subcontractor signify their understanding and agreement w i t h t h e terms
h e r e o f b y affixing their signatures hereunto.
WITNESS:

1776 South Main Street

E.alph L. VJadsvorth C o n s t r u c t i o n Company, I n c
(Contractor)

Salt Lake City, Utah

84115

By.

<A<l<lrc«)

7117 SOUTH 400 WEST SUITE 116

F.M.

ELECTRIC
/

MIDVALE, UTAH

8404 7
<A<:<lr<:».)

•,- v Q/(,.

(Sub<:on(r«ciof)

JS- /fl>~
/

Subcontractor shall furnish and provide all labor, m a t e r i a l s , equipment, and
i n c i d e n t a l s n e c e s s a r y to perform the following i t e m s of work c o m p l e t e , a s
per plans, s p e c i f i c a t i o n s and addenda:

ITEM

APPROX.
QUANTITY

NO.

AND UNIT

ITEM

C 7

450 Lin. Ft.

2" Polyvinyl Chloride Pipe Schedule 40

113

10 Each

Power Cable Route Marker

114

27 Each

Type I Junction Box Extension

1 •:

f. i l.-.

-""•-"" • ••"•-0" Light Pole

116

65 Each

Type III Luminaire, High Pressure Sodium (400 Watt 480 Volt)

117

4 Each

Substation 25 KYA

118

25.970 Lin. Ft.

1 1/2" PYCConduit (Schedule 40)

119

2,025Lin.Ft.

1 1/2" PYC Conduit (Schedule 80 Roadway Crossing)

120

250 Lin. Ft.

1 1 /2" Galvanized Rigid Steel Conduit

121

2.700 Lin. Ft

2" PYC Conduit (Schedule 40)

122

120 Lin. Ft.

2" PYC Conduit (Schedule 80 Roadway Crossing)

123

150 Lin. Ft.

2 1 /2" PYC Conduit (Schedule 40)

124

1.700 Lin. Ft.

3" PYC Conduit (Schedule 40)

125

100 Lin. Ft.

3" PYC Conduit (Schedule 80 Roadway Crossing)

126

100 Lm. Ft

6" 6a1vani2ed Rigid Steel Conduit (Railroad Crossing)

127

165 Each

Type I Oouble Junction Box

128

24.160 Lin. FL

No. 2 AW6 Copper Single Conductor RHH-USE-RHW 600 Y Cable

129

40,698 Lin. FL

No. 4 AW6 Copper Single Conductor RHH-USE-RHW 600 Y Cable

130

5,300 Lin. FL

No. 6 AW6 Copper Single Conductor RHH-USE-RHW 600 Y Cable

131

3.500 Lin. Ft.

No. 2 15.000 Yolt Single Conductor Power Cable

132

32.175 Lin. Ft.

Ground Wire No. 6

133

65 Each

Liaht Pole Foundation

SCHEDULEB
The Contractor shall pay the Subcontractor in current funds for the
satisfactory performance of the following Items of work (subject to
additions and deductions authorized pursuant to paragraph 6) according to
the unit prices below:
ITEM
NO.
53

APPROX.
QUANTITY
AND UNIT
450 Lin. Ft.

ITEM
2" Polyvinyl Chloride
Pipe Schedule 40

PRICE PER
SML

APPROX.

$3.50

*

$ 1,575.00

230.00 <'

2.300.00

85.00 '

2.295.00

IPJAL

113

10 Each

Power Cable Route Marker

114

27 Each

Type 1 Junction Box Extension

115

65 Each

42'-0"x IO'-0" Light Pole

1 .674.00/

108,810.00

116

65 Each

Type III Lumlnalre, High Pressure
Sodium (400 Wett 480 Volt)
200.00'

13,000.00

117

4 Each

Substation 25 KYA

118

25,970 Lin. Ft.

119
120

2,025 Lfn. Ft,

250 Lin. Ft.

1,450.00'

5,800.00

1 l/2"PYC Conduit
(Schedule 40)

1.80'

46,746 00

1 1/2" PYC Conduit
(Schedule 80 Roadway Crossing)

2.40''

4,860.00

1 1 / 2 " Galvanized Rigid
Steel Conduit

3.50'

875.00

121

2.700 Lin. Ft

2" PVCConduit (Schedule 40)

2.45'

6,615.00

122

120 Lin. Ft.

2" PYC Conduit
(Schedule 80 Roadway Crossing)

2.65'

318.00

123

150 Lin. Ft

2 1/2" PYC Conduit (Schedule 40)

2.90

435.00

124

1,700 Lin. Ft.

3" PYC Conduit (Schedule 40)

3.25

5,525.00

125

100 Lin. Ft.

3" PYC Conduit
(Schedule 80 Roadway Crossing)

3.50'

350.00

6" Oalvanlzed Rigid Steel Conduit
(Railroad Crossing)

14.00'

1,400.00

126

100 Lin. Ft.

127

165 Each

Type 1 Double Junction Box

95.00'

15,675.00

128

2*1,160 Lin. Ft.

No. 2 AWO Copper Single Conductor
0.95:
RHH-USE-RHW 600 Y Cable

22,952.00

No 4 AW6 Cooper Single Conductor
RHH-USE-RHW 600 YCable
0.67

27,267.66

129
130
131

40,6981 In Ft.

5,300 Lin. Ft.

3,500 Lin. Ft.

No. 6 AWO Copper Single Conductor
RHH-USE-RHW 600 YCable
0 401'
No. 2 15,000 Yolt Single Conductor
Power Cable
3.10

132

3 2 , l 7 5 L i n Ft.

Ground Wire No. 6

133

65 Each

Light Pole Foundation
APPROXIMATE TOTAL

2,120 00

10,850.00

0.26

8,365.50

600.00

39.000-00
$327,134.16

Timely submittal of all required Certified Payrolls, EEO reports,
Certificates of Insurance, and Certificates of Compliance required by the
Ov/ner and/or the Prime Contractor is a pre-condition to the release of all
progress payments.
Subcontractor shall be paid as the progress payments are received by the
Prime Contractor for the Subcontractor's portion of the work. Payment
shall be due on the 10th day of the month following payment to the Prime
Contractor. Retention shall be 5% until reduced by the Owner,.and reduced
thereafter to the same percentage retained by the Owner against the Prime
Contractor.

R-872
I2-23-S8 Rev.
^ZJJBCXDJsnCTZAOrX ACtt^TzMEtJT

<^J£3&XXJFXCZAXX<DJW

F.M. ELECTRIC
Project
their

No.
current

Subcontractor

I-ID-15-8(87)380
Contractor's

jms

License

furnished

to the Prime

No.

I-ID-15-8(87)380

^

* nZiS

Provisions

Prime Contractor

furnished

F.M. ELECTRIC
Special

Contractor

No.

Ralph L. Wadsvortfa Construction Company, Inc.
Project

for

to

the

for

Subcontractor,

the following

attachment,

or Addendums:

*1. Wage Rates.
2. Notice to Prospective Federal-Aid Construction ContractorsNonsegregated Facilities.
3. Attention
Contractors,
E.E.O.
Affirmative
Action
requirements
on Federal
and Federal-Aid Construction
contracts (sheets 1 through 10).
4. Specific Equal
Employment
Opportunity Responsibilities
(Sheet 1 through 7 or 1 through 10, whichever is
applicable).
5. Required
Contract
Provisions
Federal-Aid Construction
Contracts - Form PR-1273.
6. Addendum F.H.W.A.f Form PR-1273.
*7. Addendum No. 1 or 2 f Section 108.02, "Subletting of
Contract."
8. "Buy American" Provisions*9. Any other Special Provision or portion of plan that applies
to a specific item that is being sublet.
10. Appendix A - Special Provision Bid Conditions Disadvantaged
Business Enterprise (Sheets 1 through 13)
^ Items 1 (where applicable), 7 and 9 are the only attachments
required on non federal-aid projects.
rm hereby certify
that I have
received
the applicable
attachments,
Special
Provisions
or Addendums:

syC^J?

s?-?^- 7Z^

tttgned by duly
Subcontracting

authorized
firm.

^?—

rii;le
Rec'd.

of

^ / / ^ / 7C
Date

Signed by duly authorized
sub-subcontracting
firm.

Date

officer

in District

Signed by duly authorized
contracting
firm.

officer

Title

/
/_
Date

officer

District

/_/
Date

. / _ ./.
Date

Project

Engineer

Checked

by

/.
.// _ . /
DuC.e

President

of

Construction

Engineer

/ / _
Date
Re viewer

/ /.
Date
\

GACU SUGCXIMTaACTOa WILL GG aGOUtaGO TO SUGMIT TO aALPH L. WAOSWOaTU

CONSTRUCTION COMPANY. INC. All AFFIRMATIVE ACTION PROGRAM FOR EQUAL
EMPLOYMENT OPPORTUNITY WHICH COMMITS THE SUBCONTRACTOR TO SPECIFIC
AFFIRMATIVE ACTIONS OESIGNEO TO MEET THE REQUIREMENTS OF EACH OF THE
EEO SPECIAL PROVISIONS.
IN LIEW OF SUBMITTING AN AFFIRMATIVE ACTION PROGRAM TO OUR FIRM. THE
SUBCONTRACTOR CAN CONSENT TO A81DE BY THE AFFIRMATIVE ACTION PROGRAM
OF RALPH L. WAOSWORTH CONSTRUCTION COMPANY iUC'S.

ONE

0

ATTACHED IS THE AFFIRMATIVE ACTION PROGRAM OF

h M &cc-\nr\f, i (nc

THIS PROGRAM

(Subcontractor Name)

HAS BEEN APPROVED BY ALL APPLICABLE AGENCIES.
F- Al Ficdrir

. Inc -

CONSENTS TO

(Subcontractor Kacne)

ABIDE BY. AND IMPLEMENT THE AFFIRMATIVE
ACTION PLAN FOR EQUAL EMPLOYMENT OPPORTUNITY
SUBMITTED BY RALPH L. WAOSWORTH '
CONSTRUCTION COMPANY. INC.

It is hereby screed that the following provisions, which 3re also set forth in Section 202 of Executive
Order 11246. 3re made a part of each agreement and purc«'.asc order presently erris'Jf.g or wrtc* may
be entered into hereafter, between us as subcontractor, and Ralph L. Wadsworth Construction
Company. Inc. As used in this certification the term "subcontractor" includes the term "purchase
order" and all other agreements effectuating purchase of supplies or services.
1. The subcontractor will not discriminate against any employee or applicant for employment because
of race, religion, color, sex. age. national origin or physical or mental handicap. The subcontractor
will take affirmative action to ensure that the applicants are employed, and (Jiat employees are
treated during employment, without regard to their race, religion, color, sex. age. national origin or
physical or mental handicap. Such action shall include, but not be limited to. the advertising, layoff
or termination, rates of pay or other forms of compensation; and selection for training, including
apprenticeship. The subcontractor agrees to post in conspicuous places, available to employees and
applicants for employment, notices to be provided by the contracting officer setting forth the
p-rv'c-y-^ of'j-fc rrocfccriTiination clause.
2 . Tt\t subcontractor will, in all solicitations or advertisements for employees placed by or on otuCu of
the subcontractor, state that all qualified applicants will receive consideration for employment
without regard to race, religion, color, sex. age. national origin, or physical or mental handicap.
3 . The subcontractor will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice to be provided by the
agency contracting office, advising the labor union or workers- representative of the contractors
commitments under Section 202 of Executive Order 11246 of September 24. 1965., and shall post
copies of the notice in conspicuous places available to employees and applicants for employment.
4. The subcontractor will comply with all provision of Executive Order 11246 of September 24, 1965,
and of the rules, regulations, and relevant orders of the Secretary of tabor.
5. The subcontractor will furnish all information and reports required by Executive Order 11246 of
September 24. 1965. and by the rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to Its books, records, and accounts by the contracting
agency and the Secretary of Labor for purposes of investigation to ascertain compliance with such
rules, regulations, and orders.
6. In the event of the subcontractor's noncompliance with the nondiscrimination clause of this contract
or with any of such rules, regulations, or orders, this contract may be cancelled, terminated, or
suspended In whole or In part and the contractor may be declared Ineligible for further Government
contracts in accordance with procedures authorized in Executive Order 11246. of September 2 4 ,
1965. and such other sanctions may be imposed and remedies invoked as provided in Executive
Order 1 1246 of September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or
as otherwise provided by law.
7. The subcontractor will Include the provisions of paragraph ( U through (7) In every subcontract or
purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued
pursuant to Section 204 of Executive Order 11246 of September 24. 1965, so that such provisions
will be finding upon each subcontractor or vendor. The subcontractor will take such action with
respect to any subcontract provisions Including sanctions for noncompliance: PrwidxxC, Uow&xx,
that in the event the subcontractor becomes involved in. or is threatened by the contracting agency,
the subcontractor may request the United Stales to enter into such litigation to protect the interest
of the United States.
8. Subcontractor certifies to the maintenance of a written and signed affirmative action plan as
specified in Sub-part C - Ancillary Matters: Section 60-1.40 of Rules zt\6 Regulations. 0(dce of
federal Contract Compliance (£60) Department of Labor, for each of its establishments, and certifies
further the requirement of similar certification from each of its nonexempt contractors.

and will not maint~~ or provide for its employees any segrec * » ^ u " w a «**- ~"' — "~
catablishments and L.-. it docs not and will not permit its employee. .0 perform services 3t any
location, under its control. v,'hcrc segregated facilities ore maintained. Subcontractor understands
ztxt agrees Uial a breach of this certification is a violation of the EQ-J^I OppCGrtujiiiy clause- regu.red
by Executive Order It 246. of September 24. 196S.
As used in this certification, the term "segregated facilities" means any waiting rooms, work areas,
restaurants and other eating areas, time clocks, rest rooms, wash rooms, locker rooms, and other
storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas,
transportation or housing facilities provided for employees which are segregated by written or oral
policies or are in fact segregated on the basis of race, religion, color, sex, age. national origin, or
physical or mental handicap, because of custom or otherwise.
Subcontractor further 3grces lh3t. except where it has obtained certifications from proposed
subcontractor for specific time periods, it will obtain identical certifications from proposed
subcontractors prior to the award of subcontractor exceeding 110.000 which are not exempt from the
provisions of the Equal Opportunity clause, that it will retain such certifications in its files.
E.O. I 162S - MINORITY BUSINESS ENTERPRISE
1. (t is the policy of the Government that minority business enterprises shall have the maximum
opportunity to participate in the performance of Government contracts.
2. The subcontractor agrees to use its best efforts to carry out this policy in the award of its
subcontracts to the fullest extent consistent with the efficient performance of the contract. As used
in the contract, the term "Minority Business Enterprise" means a business, at least 50 percent of
which is owned by minority group members or. in the case of publicly owned businesses, at least 51
percent of the stock of which is owned by minority group members. For the purposes of this
definition, minority group members are Negroes. Spanish-speaking American persons. American
Orientals. American Eskimos, and American Aleuts. Subcontractors may rely on written
representations by subcontractors regarding their status as minority business enterprieses in lieu

E.O. 11701 - EMPLOYMENT OF VETERANS
J. As provided by 41 CFR 50-250. the subcontractor agrees that all employment openings of the
subcontractor which exist at the time of execution of this contract and those which occur during the
performance of this contract, including those not generated by the contract and including those
occuring at an establishment of the subcontractor other than the one wherein the contract is being
performed but excluding those of independently operated corporate affiliates, shall, to the maximum
extent feasible, be offered for listing at an apporpriate local office of the Federal-State Employment
Service system wherein the opening occurs and to provide such hires as may be required; provided,
that this provision shall not apply to openings which the subcontractor fills from within the
subcontractors organization or are filled pursuant to a customary and traditional employer-union
hiring arrangement and that the listing of employment openings shall involve only the normal
obligations which attach to the placing of Job orders.
2. The subcontractor agrees further to place the above provision in any subcontract directly under this
contract

E.O. I (7SQ - EMPLOYMENT Of HANOtCAPPEO PERSONS
It Is further agreed that the following provision, set forth in Section S05 of the Rehabilitation Act of
1973. Is m2de a part of any existing or future contract between the subcontractor and Ralph L.
Wadsworth Construction Company. Inc.

L- WadsworUi Con
ucUoo Company. Inc.. it will ia»:e an if. uvc at-i-.v" w ~ ^ - , ^^
advance in employment qualified handicapped individuals, defined as "any person who (a) has a
Physical or mental impairment which substantially limits one or more of such person's major life
activities, (b) has a record of such Impairments, or (c) Is regarded as having such zn impairment."
Subcontractor furtcr cerfifics that it will obtain identical certifications from proposed
subcontractors prior to the award of subcontracts exceeding $2,500 covering the procurement of
personal property and nonpersonal services (Including construction).

Date

_ _

Agreed to and Certified by:
Snhrnnlrartnr

F.M«

ELECTRIC

(Company Name)

By.

,

,_*(Signature)

(Title)

/2£
/

I tntesxi to supply 1001 domestic steel foe incoiporBtlon into
this project.

I intend to supply steel that Easy be frtxa foreign origin for
incorporation ii\to this project.

See special provision

If incorporated, the following
iiiforrration uust be given:

surface transporatioa assistance act.

Nace F.M. ELECTRIC

State chartered under

frani- Moahija ,

Address

hfore of Presidfoc

Ik

Kane of Secretary"

feme of Treasurer"

Fed. Tax No.
If partnership, name of partners uust be
listed below;

RALPH L. WADSWORTH CONSTRUCTION COMPANY. INC. IS RESPONSIBLE FOR
THE ACTIONS OF A i L SUBCONTRACTORS. WITH REGARD TO COMPLIANCE WITH
EEO REGULATIONS (SECTION 10 OF SUBCONTRACT & SUBCONTRACTOR
CERTIFICATION). TO BETTER MONITOR YOUR ACTIVITIES AND INFORM YOU OF
YOUR OBLIGATIONS PLEASE COMPLETE THE FORM BELOW. THIS FORM SHOULD
REFLECT YOUR COMPANY'S TOTAL WORKFORCE WITHIN THE STATE THIS
CONTRACT IS TO BE PERFORMEO. ANY QUESTIONS PLEASE CALL

(601)

486-2376.

«CA/.*.£ ANO AOO^CSS of tiQM p

1 c x o : ArrcorciAic etoc<

-M

ELECTRIC

1 t r r e Of COrcSJ coo «ON

I-ID-15-8(87)380

COu*:r A?O ooicic:

j COUAQ AArfOU^f Of CON'ISACT

| rcccewr QOMPttif.

6£G«NMtNG COr^SICliCIiOM O A I C

CST«MATCO*rCA< C«AJ'lOYA«{NT
/ A O M H A*<D YcAft

I

^1

f coc*Ai-A© pcojtor KUAASCC

7117 S. 400 W. SUITE #6 MIDVALE, UT

I O C O W : « A C T O « G SUCCONTSAOOS

j

j NUMSfcR Of C/W^lOYtCS

j

ItfAPLOYMENTOATA

J

TABLE A

M

|

OFFICIALS

1

1

SUPERVISORS
FOREMEN

I

1

F 1 M

j

1
1
I
I

1

EOUIPMENT

1
1
j

OPERATORS

MECHANICS
DRIVERS

IRONWORKERS
CARPENTERS

1

PIPEFITTER, PLUMBER
j PAINTERS

I

i
1
I

1

PILE ORIVERS

I

|

LABORER SEMi-SKILLEO

I

1

LABORER UNSKILLEO

F

( M i

j
I
l

1

J
1
j.
1

1

1

O N THE JOS TRAINEES

j
OPPORTUNITY

1 j

1

1

I
i

I
l

j
i

j
j
|
j
i

I

i

1

i

i

TABLE B
YOUIM
0?POCTtr^TY

A/.'?C1CA** I

F | M |

F

| M j

F

APPS£NTlCES

M |

|

I

t

\

1

I

I
I

j

1
1

i

1
1
1

1
1
1

,

j

i

1
1
1

i

1

1 1
1
1
1

1
1
I

1

1
1

1
1

i

1

1
1
1
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PREPARED BY: (S16HATURE AKD TITLE Of CONTRACTORS REPRESENTATIVE)

OATE

REVIEWEO 8Y: (REPRESENTATIVE OF RALPH L. WADSWORTH COHSTR. CO.. INC. DATE

COttttENTS BY REYIEWER.

F j

F i A\ !

I
I

| 1

1

]

i

1 *

1! '
1
!
1

|
l«t
JOS

ON

TABLE C

1
1
1
1
1

APPRENTICES

i

{

|

j

F 1 M |

1
I
I I I
1
1
1 1

1

1

1

M

"I

|
|

1
I YOUTH

F |

AJV£<aCAN
<HQtAf<

OSiE*<TAt

- I

.

|
|

j

TOTAL

KCCO

1

-

CEMENT MASONS
ELECTRICIANS

|

1

1

CLERICAL

1 TRUCK

TOTAL

TOTAL
£M?tOYt£S

JOB CATEGORIES

|

^ ^ ^ ^ ^ ^

CONSTRLJTIONCOJNQ

(3ef^£RAl_ C O N T R A C T O R S

a

p i

177G SOUTH MAIN STKGGT
SALT CAKG O T Y . UTAH 8< 1 IS
PHOttE (801J 486-2376
HOM€ O f f <CG

L J

2flt7FLGTCH6nSTnGGT
OOISG. IOAIHO 63702
PHONG (208) 336-1621

f~\

*6*S NORTH 32«d STRGGT S U i T *
PHOGNIX. AfttZONA GSOlG
PHONG (G02) 468-2404

RE: REQUEST FOR TAXPAYER IDENTIFICATION NUMBER

WE ARE REQUIRED TO WITHHOLD 20% OF ALL PAYMENTS TO
VENDORS WHO HAVE NOT PROVIDED US WITH THEIR TAXPAYER
IDENTIFICATION NUMBER.
THI5 NUMBER IS YOUR SOCIAL SECURITY NUMBER IF YOU DO
BUSINESS
AS
A
SOLE PROPRIETOR
OR YOUR FEDERAL
IDENTIFICATION NUMBER IF YOU DO BUSINESS AS A PARTNERSHIP
OR CORPORATION.
PLEASE RECORD YOUR NUMBER ANO CHECK THE APPROPRIATE BOX
BELOW ANO RETURN IT TO US AS SOON AS POSSIBLE- IF YOU FAIL
TO PROVIDE US WITH THIS INFORMATION.
WE W/LL
BE
REQUIRED TO WITHHOLD
20Z
OF ALL PArtlENTS
TO TOU.
RETURH TO: RALPH L. WADSWORTH CONSTR CO.
1776 SOUTH MAIN
SALT LAKE CITY. UTAH 841 15
VENDOR

F.M. ELECTRIC
(PLEASE TYPE OR PR1KT LE618LYJ

SOCIAL SECURITY *
FEDERAL ID *

% 7 - CftUelU0)

INDIVIDUAL

O

CORPORATION &
PARTNERSHIP D

YOUR COOPERATION IN THIS MATTER IS GREATLY APPRECIATED.
THANK YOU.
RALPH L. WADSWORTH
CONSTRUCTION COMPANY. INC.

<;£

108.02 Subletting of Contract:
this subsection:

Add the following

paragraphs

at

the

end

of

Subcontract agreements between the price Contractor and the subcontractors
or between oubcontractors when applicable, will provide for a reduction in
retained conies cocmersurate with the percentage held as retainage against the
price Contractor by the Department.
However, in those instances vhere
subcontracted work is commenced after the Department has reduced the percentage
of retainage withheld from the prime Contractor, the prime Contractor »ay
withhold 101 of the total value of work performed by the subcontractor until
6uch time as work covered by the subcontract is 501 complete at which time the
monies retained by the prime Contractor will be reduced in accordance with the
cc-zci^ts
cf Subsection 109.06, fourth paragraph.
Retention monies withheld
ir-;z. z.i* i,: ..: :.^^.^: ^lll crc~ be TZA^Z-I^ Z~ I 1/T" c
•:>,.- vcr,:". vcO. JCI cf
work to be performed by the subcontractor at the time the subcontract work is
951 complete or the prime Contractor's retention is reduced to this amount,
whichever comes latestThe subcontract agreement shall include a statement to the effect that the
Contractor and subcontractor have agreed on a method of distribution of any
adjustments due to price increases or decreases in accordance with applicable
price adjustment specifications for fuel, cement, common carrier rates, etc.
Price adjustments due to the incorporation
into
the project work
of
non-specification material or non-6pecification work will not fall within the
purview of these specifications-
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SECTION 1
GENERA! REQUIREMENTS

A. Ralph L Wadsworth Construction Company, Inc., hereinafter referred to
Ralph L Wadsworth Construction Company, Inc., will abide by all
federal and state laws, rules and regulations concerning equal
employment opportunity, including, but not limited to, the following:
1) Executive Order 11246
2) Executive Order 11375
3) Required Contract Provisions (Form PR-1273)
A) Special Provisions (issued pursuant to Section HO of Title 23, USC,
as established by Section 22 of the Federal-Aid Highway Act of
1968).
B. Ralph L Wadsworth Construction Company, Inc. will work with the
Department of Transportation and the Federal Government in carrying
out equal employment opportunity obligations and in their review of
Ralph L Wadsworth Construction Company, Inc.'s activities under the
contract.
C. All subcontractors (not including material suppliers) holding
subcontracts of $10,000 or more will comply with the minimum
specific requirement activities of equal employment opportunity as set
forth in the Special Provisions. Ralph L. Wadsworth Construction
Company, Inc. will include these requirements in every subcontract of
SI0,000 or more with such modifications of language as are necessary
to make the requirements binding on the subcontractor.

SECTION 2
EQUAL EMPLOYMENT OPPORTUNITY POLICY STATEMENT
It is the policy of Ralph L. Wadsworth Construction Company, Inc. to
assure that applicants are employed and that employees are treated
during employment, without regard to their race, religion, sex, age,
color or national origin, handicap, or veteran status. Such action shall
include, but not limited to, employment, upgrading, demotion, transfer,
recruitment or recruitment advertising, layoff or termination, rates of
pay or other forms of compensation, and selection for training
programs, including apprenticeship, and/or on-the-job training.
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Women shall not be penalized in their conditions of employment because
they require time away from work on account of childbearing.
Childbearing will be considered to be a justification for leave of
absence for a female employee for a reasonable period of time.
Following childbirth, and upon signifying her intent to return within a
reasonable time, such female employee shall be reinstated to her
original job or to a position of like status and pay without loss of
service credits.

Ralph L Wadsworth, EEO Officer

SECTION 3
EEO OFFICERS
A. Ralph L Wadsworth, EEO Officer for Ralph L Wadsworth Construction
Company, Inc. will appoint project EEO Officers as they are needed, in
each case these officers will have the responsiblity to administer the
program set forth by Ralph L. Wadsworth, company EEO Officer.
B. Guy Wadsworth, Verna Askwig, Oenise Heaton, JaNeale Hunsaker, Mike
Davies, Jay Jessop, Kent Price, Con Wadsworth, Tod Wadsworth, Gaylen
Stewart, Diane Graham, Kip Wadsworth and Wanda Liepe, Assistant
Company EEO Officers will assist Ralph L Wadsworth in carrying out
the EEO Policy of Ralph I. Wadsworth Construction Company, Inc.
C. All discrimination complaints should be directed to one of the EEO
Officers mentioned above. They can be contacted at Ralph L Wadsworth
Construction Company, Inc. 1776 South Main, Salt Lake City, Utah.
Telephone (801)466-2376. (Home Office - Utah), 257 West 1st South,
Tremonton, Utah. Telephone (801)257-7387 (Branch Office - Utah),
2817 Fletcher Street, Boise, Idaho 83702. Telephone (208) 336-1621
(Branch Office - Idaho), 218 V/est Watkins, Phoenix, Arizona 85074
Telephone (602) 253-1759 (Branch Office - Arizona).

K d y e ~>

SECTION A
GENERA! REQUIREMENTS

A. All members of Ralph L Wadsworth Construction Company, Inc's staff
who are authorized to hire, supervise, promote and discharge
employees, or who recommend or are substantially involved in such
action, will be made full cognizant of, and will implement, the
company's EEO policy and contractual responsibilities.
The following actions will be taken as a minimum:
1) Meetings of supervisory and personnel office employees will be
conducted at the beginning of each project and once every six
months thereafter, at which time the contractor's equal employment
opportunity policy, and the affirmative action required to carry out
the policy, will be reviewed and explained. The meetings will be
COndUCted by

Kip Wadsworth

2) All new supervisory or personnel office employees will be given a
thorough indoctrination by KiP wadsworth
covering all major
aspects of Ralph L Wadsworth Construction Company, Inc's EEO
obligations within thirty (30) day following their reporting for duty
with the company.
3)

Kip wadsworth
w m j n s tnjct all employees engaged in the
direct recruitment of employees for the project relative to the
methods followed by Ralph L Wadsworth Construction Company, Inc.
in locating and hiring minority group and women employees.

8. In order to make our equal employment opportunity policy known to all
employees, prospective employees and potential sources of employees,
i.e. schools, employment agencies, minority and women's organizations,
college placement officers, etc., Ralph L Wadsworth Construction
Company, Inc. will take the following actions:
I) Notices and posters setting forth the Company's EEO policy will be
placed in areas readily accessible to employees, applicants for
employment and potential employees.
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The following posters will be displayed in the above mentioned areas:
a) Ralph L Wadsworth Construction Company's EEO Policy.
b) Name, address and phone of Ralph L. Wadsworth Construction
Company, Inc. and Project EEO Officer.
c) Non-discrimination notices to workers organizations.
d) EEO poster "Discrimination is Prohibited" (Bi-Lingual)
e) Notice concerning encouragement of present employees to refer
minority group and women applicants.
f) 05HA Safety poster required to be posted under the Williams Steiger Act.
g) PR-1022 (False Statement Poster)
h) WH-1321 (Labor Poster)
1) Minimum wage rates.
Ralph L Wadsworth Construction Company will formally inspect the
project site for the required notices and posters at least once every 2
months while the project is active. The Project Superintendent will
informally review the bulletin board for applicable posters and notices
whenever he is in the vicinity of the bulletin boards.
2) Ralph L Wadsworth Construction Company Inc.'s EEO polciy and
affirmative action to implement such policy will be brought to the
attention of employees by a handout along with their paychecks. At
least once every two months the company's EEO policy will be
discussed with all employees and subcontractors at our tool box and
safety meetings.

SECTION 5
RECRUITMENT
A. When advertising for employees, Ralph L Wadsworth Construction
Company, Inc. will include in all advertisements for employees the
notation: "An Equal Opportunity Employer". Ralph L Wadsworth
Construction Company, Inc. will insert all such advertisements in
newspapers, or other publications, having a large circulation among
minority groups and females in the area from which the project work
force would normally be derived.
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B. Ralph L Wadsworth Construction Company, Inc. is committed to a plan
of action designed to improve the employment opportunities for women
and minority groups. In order to conduct systematic and direct
recruitment of qualified women and minority group applicants, Ralph L
Wadsworth Construction Company, Inc. will contact the following
referral sources and establish a two-way channel of ongoing
communication and referral procedures.
UTAH DEPARTMENT OF TRANSPORTATION'
DISADVANTAGED & WOMEN BUSINESS ENTERPRISE
DBE/WBE DIRECTOR - PREPARED BY OFFICE OF CIVIL RIGHTS
THE ASSOCIATED GENERAL CONTRACTORS ASSOCIATION
UTAH CHAPTER SUPPORTIYE SERVICES
STATE OF UTAH EMPLOYMENT OFFICES
(801)532-6014
UTAH DIRECTORY OF MINORITY BUSINESSES
MINORITY ECONOMIC DEVELOPMENT COALITION OF UTAH
ISSUED BY M.E.D.C.U., INC.
NAACP
717 SOUTH 200 EAST, SALT LAKE CITY. UTAH

( 8 0 0 363-5771
STATE OF UTAH EMPLOYMENT OFFICES
(810)532-6014
SOCIO SUPPORTIYE SERVICES
3060 LESTER, WEST VALLEY CITY, UTAH ( 8 0 1 ) 972-1027
PHOENIX INSTITUTE EMPLOYMENT STRAINING PROGRAM
352 DENVER. SALT LAKE CITY. UTAH
(801)532-5080

C. During construction, meetings will be held with minority group leaders
in the area. Topics will be discussed such as Ralph L Wadsworth
Construction Company, Inc. Affirmative Action Program, hiring
procedures, and the minority group's programs.
D. Present employees will be encouraged to refer female applicants as
well as minority group applicants for employment. Notices or bulletins
in areas accessible to all such employees will carry such notices In
addition, information and procedures with regard to referring minority
group applicants will be discussed with the employees each month at

SFCT10N 6
PERSONNF1 ACTIONS
A Wages, worKing conditions, ana employee benefits have been
established and administered and personnel actions of even/ type
including ninng, upgrading promotion, transfer, demotion, layoff, and
termination, shall oe taken without regard to race, color, religion, sex,
or national origin. The following procedures shall be followed:
1) At the beginning of eacn project and once a month, KiP wadsworth t
Assistant EEC Officer will inspect the project sites to insure that
working conditions and employee facilities do not indicate
discriminatory treatment for project site of sanitary facilities,
assignment of equipment, work assignment, and segregated work
force
we will also insure that the working environment is free of harassment, intimidation, and coercion at ail job sites. Our dissemination
efforts in accordance with contract specifications will include all
females and minorities.
2) A review of selected personnel actions in depth will be made by
Kip wadsworth
Assistant EEO Officer, in monthly
intervals to determine whether there is evidence of discrimination.
Where evidence is found, prompt, corrective action will be taken. If
the review indicates that the discrimination may extend beyond the
actions reviewed, such corrective action shall include all affected
persons.
3) In the event of any claim or charge by an Employee resulting from an
act, occurence, omission or condition, or from discriminatory or
unfair employment practice as prohibited by 34-35-6 (67-19-21
UCA). Time frames for the grievance process are listed in the
following 4 steps. Please note that if the employee feels for any
reason they do not W3nt to make contact with the person next listed
or if that person is not availabe to register the complaint with, they
should feel free to contact the person listed next on the list.
Step 1 - .An aggrieved employee shall first attempt to resolve a
grievance with the immediate supervisor in a face-to-face
setting. The immediate supervisor has five (5) working
days to respond. The immediate supervisor ror this project
jc

K i p Wadsworth

H o m e phOhe ' 8 Q 1 >

257-1550
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Step 2 - If the written appeal in Step 1 remains unanswered for
five (5) working days, or if the aggrieved Employee is
dissatisfied with the decision reached the appeal may be
submitted in writing to the Employee's EEO Officer, Ralph
L Wadsworth, 1776 South Main, Salt Lake City, Utah
84115 Phone: 486-2376 within ten (10) working days. A
written decision setting forth the reasons for the decision
shall be rendered within three (3) working days after
submission of the appeal.
Step 3 - If the written appeal in Step 2 remains unanswered for
three (3) working days or results are not safisfactory the
aggrieved Employee may contact the UDOT Project Engineer
or his/her EEO Representative.
Don
Project Fngineer
Johnston
Phone C§QL) 257-3314

Steo 4 - If the appeal submitted in Step 3 remains unanswered for
five (5) working days, or if the aggrieved Employee is
dissatisfied with the decision rendered then a formal
appeal may be submitted in writing to either of the
following:
Utah Department of Transportation
Civil Rights Office
UDOT/DPS Complex
4501 South 2700 West
Salt Lake City, Utah 84119
Phone: (801)965-4208

The decision of these committees are binding upon the
agency.
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SECTION 7
TRAINING AND PROMOTION
A. Ralph L Wadsworth Construction Company, Inc. will utilize its best
efforts to locate, qualify and increase skills of minority group and
women employees and applicants for employment. The following
actions shall be taken as a minimum:
1) LOCATION - Ralph L Wadsworth, EEO Officer, or Assistant EEO
Officers will identify potential sources of minority group and women
employees and establish a two-way communication and referral
procedure with such sources, as covered in the Recruitment Section of
this Affirmative Action Program. In addition, Ralph L Wadsworth
Construction Company, Inc. will seek qualified minority and women
workers by requesting them directly from union hiring halls and
apprenticeship programs, and by encouraging present employees to
refer minority group and women applicants.
2) QUALIFYING - Ralph L Wadsworth Construction Company, Inc. will
assist minority and women applicants in becoming qualified for
entrance into unions with which the company has signed labor
agreements. Such assistance shall consist of information provided to
the applicant regarding training programs in the various crafts and
procedures for entering such training programs. In addition, Ralph L.
Wadsworth Construction Company, Inc. will contact union
representatives informing them of each applicant's desires and
background and requesting that the union aid the applicant in whatever
way possible to become qualified for entrance into apprenticeship or
other training programs.
3) INCREASING SKILLS - Ralph L Wadsworth Construction Company, Inc.
will employ minority and women trainees and apprentices in a manner
consistent with manpower requirements and collective bargaining
agreements. (Goals for minority and women representation is
contained in the contract. In addition, Ralph L Wadsworth Construction
Company, Inc. will contact present minority and women employees and
encourage them to enter training programs to increase their skills.
B. Ralph L. Wadsworth Construction Company, Inc. will utilize and comply
with the apprenticeship program registered by the Associated General
Contractors - Utah Chapter with the Bureau of Apprenticeship and
Training.
We agree to carry out the intent and purpose of said
Standards and to abide by the rules and decisions of the apprenticeship
program established under these Standards by the Associated General
Contractors - Utah Chapter. A letter listing apprentices for each craft
to be trained as well as approximate starting dates will be forwarded

Kage y

TRAINING AND PROMOTION - CONT'D
The training provided shall be on-the-job aimed at developing full
journeymen in the type of trade involved. Each apprentice will be
required to complete 144 hours of related instruction for each year of
the apprenticeship. The number of apprentices shall be distributed
among the work classifications on the basis of the company"s needs and
the availability of journeymen in the various classifications within a
reasonable area of recruitment.
Recognizing that training and upgrading of members of minority groups
and women is a primary objective under affirmative action, Ralph L
Wadsworth Construction Company, Inc. will make every effort to enroll
minority and women apprentices, e.g., through (a) recruitment and (b)
contact with apprenticeship programs to request minority and women
apprentices. Ralph L. Wadsworth Construction Company, Inc. will make
full efforts to attain a 50% minority representation and 15% women
representation among trainees, or what percentage is called out in the
contract documents.
C.

Kip wadsworth ^ Assistant EEO Officer, shall be responsible for
advising all employees and applicants for employment of available
training programs and entrance requirements for. each. Present
employees will be advised of these programs every six (6) months by
means of company or project meetings for all employees. In addition,
information regarding training programs and entrance requirements
will be posted on all company bulletin boards. If present employees
have any questions as to Ralph L Wadsworth Construction Company,
Inc's training program they should feel free to contact the office at
(801)486-2376.

D. Ralph L Wadsworth, EEO Officer, or other authorized officials will
conduct a thorough review of the training and promotion potential of
minority group and women employees every four (4) months. Factors to
be considered in this review will be as follows:
1) The minority or female employee's desire to enter a training
program, as expressed by him or her in project interviews,
meetings, or by other means.
2) Whether the minority or female meets the requirements of entrance
into a training program such as educational background, age,
residence, etc. if the minority or female employee can be helped in
any of these areas, Ralph L. Wadsworth Construction Company, inc.
will aid him or her by providing information on available programs
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TRAINING AND PROMOTION - CONTD

3) The time period during which apprenticeship programs are open to
new applicants. Ralph L Wadsworth Construction Company, Inc. will
request timely and accurate information on apprenticeship opening
dates from the Associated General Contractors - Utah Chapter and
other sources. This information will be disseminated to employees by
means of handouts with paychecks.
SECTION 8
UNIONS

Ralph L Wadsworth Construction Company, Inc is an "open
contractor
SECTION 9
SUBCONTRACTING

shop"

A Each subcontractor w i l l be required to prepare and submit to Ralph L
Wadsworth Construction Company, Inc. an Affirmative Action Program
for Equal Employment Opportunity which commits the subcontractor to
specific affirmative actions designed to meet the requirements of each
of the EEO Special Provisions. This requirement can also be met by
having the subcontractor subscribe to Ralph L. Wadsworth Construction
Company, Inc.'s Affirmative Action Program.
B. Ralph L Wadsworth Construction Company, Inc. will be responsible for
the action of our subcontractors, with regard to compliance with EEO
regulations. We will monitor their activities and inform them of their
obligations and will take remedial steps in case we are informed o f
their noncompliance. Our Minority Business Officer, Guy Wadsworth,
will then proceed as follows.
a) Utilize the Minority, Disadvantaged & Womens Business Directories
prepared by the Department of Transportation whenever a bid is
being put together.
b) We will request a Monthly EEO Report for the total work force of all
subcontractors before work commences
This will determine
whether the subcontractor is in compliance with all female,
minority and trainee goals outlined for the project
c) The "Subcontractor Compliance Questionaire", Form WADS601, has
been designed to inform our subcontractors of our mutual
responsibilities and obligations in respect to EEO compliance The
Construction Manager for each project will complete the
Questionaire with each subcontractor upon reportinq to work on the

90
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SUBCONTRACTING - CONT'D

C. Ralph L Wadsworth Construction Company, Inc. will monitor all reports
and records from subcontractors to ensure that complete and accurate
information is received on a timely basis.
SECTION 10
RECORDS AND DOCUMENTATION
Regional and State Highway Departments and other agency compliance
reviews are conducted not only for the purpose ascertaining where or
not we have filed the proper reports, but more to evaluate the progress
and reality of our efforts. Records, then, must be kept in a systematic
manner, and the proper documentation of events and actions become
imperative. Documentation and records must be retained for a
minimum period of three years, and will become a permanent part of
the project files. We must rely on the information contained in these
files when we are called upon to evaluate our program and to measure
the results of our efforts.
The Project Manager will instruct his Office Manager to set up an EEO
File and proceed as follows:
1) Maintain files containing:
a) W-4's and Employee Information Sheets for recruiting purposes.
b) Orientation Meetings File
-File copies of minutres and attendance rosters.
c) On-the-Job Training Files
-Individual Employee File per trainee
-Training File per project
-Training File-Associated General Contractor Assoc.
d) Subcontractor Compliance File
-Completed Monthly EEO Report, per sub.
-Completed Subcontractor Compliance Questionaire
e) Complaint and Allegation File
f) Contracting agency monthly report file
-Per State requirements.
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SECTION 11
ENFORCEMENT
Enforcement activities including job sit inspection and inspection of
office records are the primary duty of the federal agency financing the
job. All supervisory personnel will be made aware that the
representatives of these federal agencies have full authority to make
such inspections. Therefore, it is very important that every job site
supervisory personnel keep accurate, up-to-date written records of his
contract with minority group personnel and other areas concerning EEO.

U.S. Depirtment cf Labor
GENERAL WAGE DECISION NO. UT89-3
Suparsadas Ganaral Wag* Decision No. UT88-3
Stat*:
County(1as) :

UTAH
STATEWIDE

Construction
Typ*:

HIGHWAY

Construction
Dascnptlon:

Highway Projacti

Modification Racord:
No.
1
2
3
4
5**

Publication Dati
Jan. 27, 1989
Mar. 10. 198fl
May 2€, 1869
S*pt. 15, 1989
Sept. 11, 1989

U.S. Department of libor

,
UT89-3

19-10 22.10
Group 4
Group 5
18.20 21.20
•Group 6
16.84 19.84
•Group 7
15.25 18.25
-P11adr1v1ng:
Group 1
21.15 25.15
Group 1a:
17 .5-*
20..54
Truck Crana 011ar
16,.85
19..95
011ar
20,.S5
23..95
Group 2
Group 2a:
17,.34
20..34
Truck Crana 01lar
15 .75
18..75
011ar
19..80
22..80
Group 3
Group 3a:
17.. 19
20., 19
Truck Crana 01lar
.55
15.
18.. 55
Oiler
18,.60
21..60
Group 4
-FRINGE BENEFITS: S 7.63 **
-TRUCK ORIVERS:
Dunp Trucka - watar laval Capacity
(bottom, and, and alda) (including
Dunpatar Truck. Turnawagona,
Turnarockara and Ounipcrata):
Lass than 8 cu, yds.
19. 14
16 . 14
8 cu. yds. and lass than 14 cu. yds.
16..2C
16. 29
14 cu. yds. and lass than 35 cu. yds.
19.44
16..44
35 cu f y d a . and lass than 55 cu, yds.
19.64
16..64
55 cu. y d a . ano lass than 75 cu, yda.
19.84
16..84
75 cu. y d s . and lass than 95 cu. yds.
20.04
17..04
20.24
95 cu. y d a . and lass than 105 cu, yds.
17..24
105 cu . yda , and lass than 130 cu. yds.
20.36
17..36
All 130 cu. yda. and ovar to t>m paid
(50.0O5) p^r cu. yd. capacity par hour
1n addition to rata for 105 yds. and
lass than 130 yoa.
Vhanavvr doubla* art usad. tha drlvars will t>m paid undar tha
appropMata yardaga achadula, plus twanty-flva cants ($.25) p*r
hour for tha aacond trallar. Whan tha third trallar 1s put mtc
oparatlon, uaa tha ipproprutt yardaga rata plus an additional
twanty-flva canta (S.25) pmr hour, ao 1f thraa trallars ara pulle:
Dy ona powar unit, tha rata should t>m tha appropnata yardaga piu:
twanty-flva canta ($.25) par hour for EACH trallar or a total of
fifty canta ($.50) additional pmr hour to tha rata. Whtntvtr
additional powar units ara usad and oparatad by ona drive,
he
shall racalva an additional fifty cants (S.50) pmr nour for
oparatlng auch aqulpnant.
Flat Rack Trucks, Bulk Canant Trucks,
Transport Trucks, San 1-Tra11mr (carrying
capacity):
15..965
18..965
Pickup
19..04
16..04
Lass than 10 tona
16.. 19
19.. 18
10 tons and lass than 15 tons
15. ~3
15 tons nn<3 Itss th*n 20 t-2-*-?
n. . 13

?4

:0 :-r,.2 unzl
ovar
C n i m / A A f l Hri\/1nn

m n v n*

rt^m nKnvm

flat

truck

16 . •**
18.. ** ^
eaulDDtd with

ILS. Department of Lk^or

UT88-3
half cents ($.12-1/2) per hour additional. When employees are loacm;
or unloading sack line or cement, creosoted timber or similar
materials injurious to employees health or clothing, they shall
receive flftean cents ($.15) per hour additional.
Transit Mix Trucks:
0 cu. yds. to 8 cu. yds.
16 365 19.365
8-1/4 cu. yds. to 14 cu. yds.
16 465 19.465
Concrete Pumping Trucks
16 365 19.365
Water, Fuel and 011 Trucka:
Less than 1200 gallons
16.015 18.015
1200 gallons to less than 2500
16 14
19 14
gal Ions
19 29
2500 gal Ions to less than 4000 gallons
16 29
40O0 gal Ions to less than 6000
16.59
gal Ions
19.59
60O0 gal Ions to less than 10,000
16.84
gal Ions
19.84
10,000 gal Ions to less than 15,000
gal 1 one
17.09
20.09
15.000 gal Ions to leas than 20,000
17.34
20.34
gal Ions
20,000 gal Ions to less than 25,000
gal Ions
17.68
20.69
Over 25,000 gallons
17.84
20.84
Whenever two water tanks are pul1ed, dr1v ir w i l l receive twentyfive cents ($.25) pmr hour 1n additional t o the comomea water
gallonage raxes.
Oiler Spr^aaar Oparstor wher a Doot man
1a not required
16 .84
19, 84
Fork Lift, Straddle Truck
16 .34
19. 34
HelIcopter P1lot
18 .62
22, 62
Truck Drivers
Bus O r W e r s
16 .84
19 84
Tlreman & Greaser
16 .54
19 54
Warehouseman
15 .865 18 865
Mechanic
17.. 14 20. 14
16,.815 19, 815
Teamster driving 2 horses
17..015 21, 015
Teamster driving 3 or more horses
17.. 15 20 15
Wsldar
16 .29
Sweeper; Vacuum Truck; Bus Driver
18. 29
16..04
Bunkers & Loaders
19 04
EMT Ambulance driver. F1r Truck driver
(or Similar type Safaty Equipment)
16.19
18.19
FRINGE BENEFITS: $6.12
WELOERS:

Receive rate for craft to which welding 1a Incidental
AREA and ZONE DESCRIPTIONS

Group 1: General Laborers
Group 2: Asphalt Raker: SandDllast Pot Tender; G u m t e Noxzlenan;
Concrete Pump Head Hoaeman; Signalman and Ounpman on concrtit*
construct ion
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•

alactrlc or pnaumatlc tools (a.g.# Conprasaor, Compactor. dacknaraner.
Vibrator, Concrata Saw, Chain Saw and Concrata Cutting Torch):
P1palay*r: Lasmr Instruniant Oparator; Raf 1nary Tank and Vassal
Claanar; Sandblastar
Group 4: Air Track and slnMlar Drills
Group 5: Powdarman
Tunnal and Shaft Work
Group 1: Undarground Laborars
Group 2: Braaknan; Chucktandar; Dumoman; Powdarrian Tenctr; Pucolar;
Nlppar; Taprian; Vibrator; Scraadnan
Group 3: Cutting Machlna Oparator; Drill Doctor; Fimshar; Gumta
Gunmsn; M1nar; Powoar Makaup Man SPMQmr ana Tuggar; Staalnan; Gumti
Groundnan: Gunlta Nczzlanan: Gunlta Rodman: Concrett Haad Hosonan
Group 4: Shlftar
POWER EQUIPMENT OPERATORS
Group 1: Oparator of Hellcoptar
•struck- n.r.c.)
Group 2:

Powar shovals (ovar 7 cu yes

H1ghl1na Cablaway

Group 3: Asphalt Milling Machlna; Clanshalls and Dragline (UD to en<
including 7 cu yda.); Losdar (10 cu. yds. and ovar): Hydraulic
backhoaf track nounttd, rubbar-tlrad (5 yds and ovar); Koanrlng
scoopar hydraulic front shoval (10 cu. yda, and ovar); Hollano Load*'
(€0* bait); Motor patrol (finish); Mult1-ang1na scrapars (up to anc
including 75 cu. yda. 'struck• n . r . c ) : Powar shovals (i to 7 cu.
yds. 'struck* fi.r.c); Pra-strass wlra wrapping nachlna; Vhaal
axcavator
Group 4: Aaphlat Plant Englnaar; Automatic concratt slip forn
(gradaaattar, acraadman): Combination backhoa and loadar (3/4 yor.
and ovar): Concrata batch plant oparator; Loadar (21/2 to 10 cu.
yds.); Oradall: Haavy Duty Rapalrman (waldar); Locomotlva (ovir 100
tons): Machnlcal fimahar oparator (asphalt or concrata); Mucking
nachlna oparator; Rubbar-tlrad scrapara; aalf-propal1 ad tltvatlng
grads plana: Slip form pavsr (concrata or asphalt); Sub-graosr: Do2«'
and/or push cat (largar than D7); Tractor, conprsasor drill
combination; Tunnal noli; Hydraulic backhoa, track mountad. rubbtrtlrsd (3/4 to 5 cu. yda.); Koahrlng Scoopar, hydraulic front snovtl
(under 10 cu. yds.). Crushing Plant Englnaar

n&

Group 5: Batch Oparator (Asphalt plant): Combination ilumsr :ni
motor c^'irjzor; Co.ncrjtJ c:nT'^y:r or concram pump; Concrats
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and shaft hoist: No-Joint pipe laying machine: Power blade support:
Power Jumbo operator (setting sllpforns, 1n tunnels): Asphalt roller:
Side boon operator; Small rubber-tired tractor (with attachments).
Including backhoe; Oozer (up to and Including 0 7 ) : Loader (unoer 2-1/2
cu. yds): Trenching machine
Group 6: Ballast Jack Tamper; Ballast tamper, multi-purpose; Bridge
crane; Chip box spreader; Concrete pipe floter operator: concrete
saws: Deck engineer: Locomotive (under 100 tons): Hoist operator (2
drums); Lull high lift: Pavement breaker, truck mounted: Pipe bending
machine; Pipe wrapping machine; Screedman; Self-propelled pipeline
wrapping machine: Soil stabilizer (PbH equal); Tractor operator
(sheep's foot compactor): Truck Crane Oiler
Group 7: A-frame truck and tugger hoist: Ballast regulator; Concrete
pump (pumpcrete. grouting machine); Asphalt plant fireman: Forkllft:
Hlghime Cableway signalman; Hoist operator (1 drum): Kclman Loacer
(and similar): Pavement breaker compressor comoinatlon: pipe
cleaning machine; Roller Operator (grade compaction): Self-proDelltd
concrete curing machine; self-propelled compactor (with/without
d02er); Signalman: Slip form pumps: Slurry seal machine (or simile**):
Small rubber-tired tractor
Group 8:
Assistant to Engineer; Brakeman-Locomot1ve: Combination
mixer and compressor; A1r compressor operator; Elevator operator;
Engineer dinky operator; Material loader or conveyor ooerator; raix*~
box operator; Partsman: Puno O^iratcr; Poaa Cirrur; Shuttle car;
Slusher cparacor; Surface heater: Welding machines: Generators;
Refrigeration Plant
Group 9: Clamshells and Draglines (over 7 cu. yds); Cranes (over
100 tons); Derrick (over 100 tons); Derrick barge pedestal-mounted
(over 100 tons); Self-propelled boom-type lifting device (over 100
tons) (Includes Group 8a)
Group 10: Cranes (over 45 up to including 100 tons); Derrick Barge
(100 tons and under); Self-propelled boom type lifting atvici (over
45 tons): tower cranes (Includes Croup 3a)
Group 11: Cranes (45 tons and under) (Includes Group 10a)
Group 12: Self-propelled boom-type I1f1ng device (26 up to and
Including 45 tons)
Group 13: Self-propelled boom-type lifting device (25 tons and under)
STEEL ERECTION
Group 1: Cranes over 100 tons; Derrick over 100 tons; se1f-prope11mc
Boom-type lifting devices over 100 tons (Includes Group 1a)
Group 2: Cranes over 45 tons up to and including 100 tons; Derrick, pr100 tons and under; Self-propelled boon-tyo^ lifting ">vic:. ova* 45
;
tons (Includas 2a)
HW*
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device, 45 tons and undar: Towar Crana (Includes Group 3a),Hoist (2
arum or mora)
Group 4: Chicago boon; Forklift# 10 tons and over; Heavy Outy
Repa1rnan/We1der
Group 5:

Boon Cat

PILEDRIVING
Group 1: Derrick barge pedestal mounted over 100 tons ; Clamshel's
over 7 cu. yds.; Self-propel 1ed Boom type lifting dtvlct over 100
tons: Truck crane or Crawler, land or barge mounted ovar 100 tons
(Includes Group 1a)
Group 2: Derrick barge mounted 45 tons up to and Including 100
tons;Clamsr>el Is up to and including 7 cu. yds.; sal f -propel 1 ea boomtype lifting device over 45 tons; Truck crana or crawler, land or
barge mounted, over 45 tons up to and Including 100 tons (Includes
Group 2a)
Group 3: Derrick barge pedestal mounted under 45 tons: Self-propel lee
boom-type lifting device 45 tons and unaer: Skid/scow pilednver. m :
tonnage; Truck crane or crawler, lana or barge mounted 45 tons ana
under (Includes Group 3a)
Group 4: Assistant Operator; Forkl1ft, 10 tons and ovar; Heavy Duty
repairman/welder
Group 5: Deck Engineer
Group 6: Deckhanf; Fireman
AREA DEFINITIONS
Carpenters, Cement Masons. Laborers, Power Equipment Operators ana
Truck Drivers
AREA 1:

Q
D

All area Included in the description defined below
which 1s based upon township and range lines as referenced to the Salt Lake City Baae and Meridian:

Commencing at the Intersection of the Utah/Nevada border
and the Southerly line of township 35 south;
Thence easterly to the S.E. corner of township 35 south,
rmngm 17 west;
Thenca northerly to the S.E. corner of township 34 south,
range 17 west;
Thence easterly to the S.E. corner of township 34 south.
range 16 west;
Thenca northerly to the S.E. corner of township 30 south.
range 16 west;
Thence easterly to the S.E. corner of township 30 south.
range 15 west;
Thence northerly to the S.E. corner of township 25 south,
range 15 west;
Thence easterly to the S.E. corner of township 25 south.
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range 14 west:
Thence easterly to tne S.E. corner of township 24 south,
range 13 west;
Thence northerly to the S.E. corner of township 23 south,
range 13 west:
Thence aastarly to the S.E. corner of township 23 south,
range 12 west;
Thence northerly to the S.E. corner of township 18 south,
range 12 west:
Thence aastarly to the S.E. corner of township 18 south,
range 11 west;
Thence northerly to the S.E. corner of township 16 south
range 11 west:
Thence easterly to the S.E. corner of township 16 south.
range 10 west;
Thence northerly to the S.E. cornar of township 15 south,
range 10 west;
Thence aastarly to the S.E. corner of township 15 south.
range 9 west;
Thence northerly to the S.E. cornar of township 14 south,
range 9 west;
Thence easterly to the S.E. corner of township 14 south.
range 8 west;
Thence northerly along the easterly line of range 8 west
crossing the Salt Lake Base Line to the Intersection cf
the easterly line of range 8 west and the northerly border of Utah;
Thence easterly along the northerly border of Utah crossing
the Salt Lake Meridian to the Utah/Idaho/Wyoming boroer;
Thence southerly along the Utah/Wyoming border;
Thence easterly along the Utah/Wyon1ng border to the intersection of the Utah/Wyoming border and Longltuoa 111 degrees
west;
Thence southerly along Longitude 111 degrees west crossing
the Salt Lake Base Line to the intersection of Longituoc
111 degrees west and the southerly line of township 4 south;
Thence eaaterly along the southerly 1 1ne of township 4 south
to the S.E. corner of township 4 south, range 17 east;
Thence northerly to the S.E, corner of township 1 south,
range 17 east;
Thence easterly along the aoutherly line of township 1 south
to the intersection of the Utah/Colorado border;
Thence southerly along the Utah/Colorado border to the intersection of the Utah/Coloraoo border and the aoutherly line
of township 7 south;
Thence westerly along the southerly line of township 7 south
to the 5.W. corner of township 7 south, range 20 east;
Thence southerly to the S.E. corner of township 8 south,
range 19 east
Thence westerly along the southerly line of township 8 south
tc the S.E. corner of township 8 south, range 12 east;
Thence southerly along the easterly line of range 12 east to
the S.E. corner of township 20 south, range 12 east;
Thencs westerly along the southerly line of township 20 soutr*
to the S.E. corner of township 20 south, range 3 east;
Thencs southerly along the easterly line of range 3 east ro
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townahip 27 south and tha Salt Lake Meridian, thence southerly
along the Salt Lake Meridian to the intersection of the Salt
Lake Meridian ana the southerly line of township 39 south;
Thence westerly crossing the Salt Lake Meridian to the S.E.
corner of township 39 south, range 2 west:
Thence southerly to the S.E. corner of township 4 1 south,
range 2 weat;
Thence westerly to the S.E. corner of township 4 1 south,
range 3 west;
Thence southerly along the easterly line of range 3 west
to the Utah/Arizona border;
Thence westerly along the Utah/Arl2ona border to the Utah/
Ar12ona/Nevada ooroer;
Thence northerly along the Utah/Nevada border to tt\e point
of beginning. Commencing at the intersection of the Utah/
Coloraao border tc the southerly line of township 34 soutn-.
Thence westerly to the S.W. corner of township 34 south,
range 21 east;
Thence northerly to the S.E,, corner of township 29 south,
range 21 east;
Thence westerly to the S.W. corner of township 29 south,
range 19 east;
Thence northerly to the N.W, corner of township 23 south,
range 19 east;
Thence easterly to the- N.V. corner of township 23 soutn,
range 22 east;
Thence northerly to the N.V. corner of townahip 2 1 aoutn.
range 22 east;
Thence easterly to the N.E. corner of township 21 south,
range 24 east;
Thence southerly to the N.E. corner of township 31 south.
range 24 east:
Thence easterly along the northerly line of townanlp 31
south, to the Utah/Colorado border;
Thence southerly along the Utah/Colorado border tc the point
of beginning.
AREA 2:

All

not Included In Area 1 as defined.

Unlisted classifications needed for work not Included within
the scope of the classifications listed nay be added after
award only as provided 1n the labor standards contract clauses
(29 CFR, 5.5(a)(1)(H))
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SPECIAL PROVISION'
Use of Hinoritv or Vomcn Owned Banks

In the spirit of Federal Department of Transportation regulations
the Utah Departacnt of Transportation encourages all contractors and
suppliers to thoroughly investigate the services offered by banks
controlled snd/or owned by minorities or woxnen and to utilize their
services MI deemed feasible.
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APPENOIX A
SPECIAL PROVISION
BID CONDITIONS
DISADVANTAGED BUSINES ENTERPRISE
(Disadvantaged Business Enterprise)
"Policy Statement* - It is the policy of the Utah Department of
Transportation that Disadvantaged Business Enterprises as defined
herein shall have the maximum opportunity to participate in the
performance of contracts financed in whole or in part with Federal
funds under this agreement as modified herein,
"Obligations" - The Contractor agrees to ensure that Disadvantaged
Business Enterprises as defined herein have the maximum opportunity
to participate in the performance of contracts and subcontracts
financed in whole or in part with Federal funds provided under this
agreement. In this regard all Contractors shall take all necessary
and reasonable steps in accordance with this Special Provision to
ensure that Disadvantaged Business Enterprises have the maximum
opportunity to compete for and perform contracts. Contractors
shall not discriminate on the basis of race, color, national
origin, or sex in the award and performance of UDOT-assisted
contracts.
(£) Contract Goals
1.

The Utah Department of Transportation (UDOT) has determined that
one or more Disadvantaged Business Enterprise (DBE) firms owned and
controlled by the disadvantaged can reasonably be expected to
compete for the work contained in the proposal for this project.
It is, therefore, the goal of UDOT that firms owned and controllec
by the disadvantaged shall contract for the following percentage cf
work under this contract:
DBE (Disadvantaged)

2.

//» (/

Percent

Percentages for bidding purposes shall be calculated using dollar
values and quantities as shown in proposals received for this
project, and percentages for compliance shall be based on final
estimate invoice quantities. Overruns or underruns in individual
contract items may require adjustments in the predetermined DBE
percentage for a project if those items were not related to DBE
performance.

(3309)
Revised 02-01-S8

Sheet #2 of 13 Sheets

(B)

3.

It is intended that at the time of bid submittal, the bidder shall
either satisfy the percentage goal established by this provision or
certify that he/she is partially satisfying the QBE goal and is
including with the bid proposal documentation of good faith
efforts. In either event the contractor shall continue efforts to
consider and utilize DBE firms during the performance of the
contract.

4.

For the bid to be considered responsive by UDOT, the bidder shall
sign the DBE Bid Condition Assurance and submit a letter in a
sealed envelope with his/her DBE commitment which shall include the
name(s), address(es), dollar amount(s) and contract bid item(s) of
work which will be subcontracted to certified DBE firm(s) as listed
in UDOT's Disadvantaged and Women Business Enterprise Directory or
DBE firms which have been approved by UDOT prior to bid opening.

5.

It is intended that the contractor shall utilize the subcontractors
designated in the DBE commitment in the performance of the
contract. Any changes in the DBE provisions such as substitution
of a DBE subcontractor, substitution of contract items, or underrun
in total dollar amount must be approved by UDOT and must be coverec
by a suoplemental agreement. Unauthorized substitutions or
eliminations may result in the imposition of sanctions. Failure to
meet the preset DBE goals without adequate justification, incluoinc
concurrence of the Engineer and Civil Rights Coordinator, shall
result in the imposition of sanctions as provided in Part H of tnis
Special Provision.

Definitions
For the purpose of this Soecial Provision, the following terms are
defined:
1.

Disadvantaged business enterprise (DBE)
A Disadvantaged Business Enterprise is a small business concern, as
defined pursuant to Section 3 of the Srall Business Act and
relevant regulations promulgated pursuant thereto, subject however
to a limitation of $14,000,000 in average annual gross receipts in
order to be considered eligible; which is owned and controlled by
one or more socially and economically disadvantaged individuals who
are citizens (or lawfully admitted permanent residents) of the
United States.

Revised«G2-0l-88
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2.

Disadvantaged

Means a person who is a citizen or lawful permanent resident of the
U.S. and who is:

3.

a.

Native Americans - persons who are American Indians, Eskimos,
Aleuts, or Native Hawaiians; or

b.

Asian-Pacific Americans - persons having origins from Japan,
China, Taiwan, Korea, Vietnam, Laos, Cambodia, the
Philippines, Samoa, Guam, the U.S. Territories of the
Pacific, and the Northern Marianas; or

c.

Hispanic Americans - persons of Mexican, Puerto Rican, Cuban,
Portuguese - Americans, Central or South American or other
Spanish culture or origin, regaraless of race; or

d.

Black Americans - persons having origins in any of the blac<
racial croups of Africa; or

e.

Asian - Indian Americans - oersons whose origins are fron
India, Pakistan, and Banglaoesh;

f.

Individuals who are found to be disadvantaged by the Small
Business Administration pursuant to Section 8(a) of the S~ill
Business Act.

g.

Women within the qualifications set forth in STURAA 19S7.

QBE Ovned and Controlled
Means a business which is at least 51 per centum owned by one or
more women or the disadvantaged or, in the case of a publicly owned
business, at least 51 per centum of the stock of which is owned by
one or more women or the disadvantaged; and whose management and
daily business operations are controlled by one or more such
individuals. The women or disadvantaged owners shall enjoy the
customary incidents of ownership and shall share in the risks and
profits commensurate with their ownership interests, as
demonstrated by an examination of the substance rather than form of
arrangements.

Revised 02-01-68
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4.

PES Joint Venture
Means an association of two or more businesses formed to carry out
a single business enterprise for profit for which purposes they
combine their property, capital, efforts, skills and knowledge.
One of the partners in a joint venture must be an approved
Disadvantaged Business Enterprise as explained in subsection (B)l.
A joint venture must be approved by UDOT's Civil Rights Office
prior to bid opening in order to be utilized for the satisfaction
of contract DBE goals, A DBE Joint Venture application must be
submitted allowing ample lead time for the Civil Rights Office to
review, evaluate and verify information provided for in the
application. An interview of the applicant may be necessary at the
discretion of UDOT prior to approval of the application. If an
interview is deemed necessary it will be scheduled at the
convenience of all parties.

5.

Responsive Bidder
A resoonsive bidder is a bidder who unequivocally offers to provide
services or supplies in conformity with the material terms of the
solicitation. In addition to normal prequalification and other
bidding requirements, a resoonsive bidder in relationship to these
Special Provisions is defined as one who submits evidence of
proposed subcontract performance with certified DBE firms to
achieve the reauired dollar amount necessary to achieve the
percentage goal.
A bidder may be considered as presumptively responsive if he/she
has failed to satisfy the preset DBE goal set for the proposed
contract but has certified in writing that good faith efforts have
been expended to meet the goal and that they will continue during
the performance of the contract to locate, solicit and involve DBE
firms in contract performance. The bidder's good faith efforts
must be included with the bid package for UDOT's review and
assessment. Failure to do so shall render the bid non responsive
and will be rejected by UDOT.

6.

Responsible Bidder
A responsible bidder has the apparent ability and capacity to
perform the contract requirements. In addition to normal
prequalification, a responsible bidder is defined as one who has
signed and submitted with the bid the DBE Bid Conditions Assurance
of good faith effort included as Part I of this Special Provision
certifying his/her intention to meet the DBE goal of a proposed
contract or to continue good faith effort to do so. These goals
may be met by subcontracting or leasing contracts with a DBE or
purchasing material from a DBE insofar as the work or material
becomes a part of a proposed contract.

Revised 02-01-58
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7.

Reasonable Bid
This is a bid UDOT would accept if it were the only bid submitted.
Generally, this is a bid within 10% of the Engineer's Estimate.

8.

Subcontractor
A subcontracting arrangement is generally considered to exist when
a person or firm assumes an obligation to perform a part of the
contract work and the following conditions are present.
(1)

The person or firm performing the work is particularly
experienced and equipped for such work.

(2)

Compensation is related to the amount of work accomplisned
rather than being on an hourly basis.

(3)

Choice of work methods, except as restricted by the
specifications, and the furnishing and controlling of labcr
and equipment are exercised by the subcontractor with only
general supervision being exercised by the crime contractor.

(&)

Personnel involved in the operation are under the direct
supervision of the subcontractor and are included on the
subcontractor • s payroll.

All conditions involved shall be considered and no one condition
alone will normally determine whether a subcontract actually
exists. In all cases, a DBE subcontractor must be an indepenoem
organization, and the ownership and control by the disadvantageo
person(s) must be real and continuing. The prime contractor, a
subcontractor or a supplier shall not be responsible for the
various operating and management activities of a DBE firm.
(C) Determination of DBE Contractor's Eligibility by UDOT
1.

Any Contractor may apply to UDOT for status as a DBE. Applications
shall be made on forms provided by UDOT entitled "Information for
Determining Disadvantaged Business Enterprise Eligibility", Form
No. R-816 or "Information for Determining Joint Venture
Eligibility" Form No. R-817. Application need not be made in
connection with a particular bid. Only work contracted to
certified DBE prime contractors or subcontracted to firms that have
applied for and have been granted status as a DBE by UDOT shall be
considered toward contract goals as established in Subsection (A).

2.

It shall be the Contractor's responsibility to submit its DBE
status application so that UDOT has time to review it. UDOT will
review applications in a timely manner but is not committed to
approve DBE status within any given period of time. The Civil
Rights Office must have ample lead time to review, evaluate and
verify information provided with an application.
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LOOT shall maintain a listing of DBE contractors, vendors and
suppliers which is updated at least semi-annually for the purpose
of providing a reference source to assist any bidder in meeting the
requirements of this bid condition. Bidders may rely upon the most
current list as of the time the work is advertised as representing
approved DBE contractors, A current OBE directory is available
through the UDOT Civil Rights Office.

4.

In meeting the requirements of this bid condition, bidders are in
no way limited to the DBE Directory referred to in 3 above in
seeking out and negotiating with DBE contractors and determining
which items of work shall be subcontracted to DBE contractors.
Bidders shall exercise their own judgnents in selecting any
subcontractor to perform any portion of the work, provided,
however, that DBE status must be granted to any DBE contractor by
UDOT prior to bid opening. In addition, DBE Joint Ventures must be
approved by UDOT prior to bid opening. DBE credit will not be
allowed to a contractor for the use of a DBE or D3E Joint Venture
that has not received approval (certified) by UDOT.

(D) Bidding Requirements
1.

For a bid to be considered responsive, potential prime Contractors
shall sign and submit the DBE Bid Condition Assurance which is
inciuie:; as either Part I of trre Special Prevision certifying that
they will meet or exceed the contract goals established in
Subsection (A), or that they have and will put forth good faith
effort to meet or exceed the goals of the DBE program, in which
case the Assurance set out in Part I will apply.

2.

Bidders are required to submit a letter containing the following
information regarding DBE compliance together with the bid
prooosal; (a) the names and addresses of DBE firms that will
participate in the contract; (b) a specific description of the work
each named DBE firm will perform (list specific bid items); (c) the
dollar amount of participation by each named DBE firm; (d) the gooC
faith effort DBE compliance information provided for in Subsection
(D)3, when required under the provisions of (D)3.
Tne G££ letter is to be submitted in a sealed envelope, anG said
information will be kept confidential and not reviewed unless the
Contractor is otherwise determined to be the low bidder or UDOT
elects to review said information in making its determination as to
award of the contract.

3.

In the event the total DBE contract dollar amount does not equal
the DBE goal percentage(s) of the total contract, then the bid
shall be considered as non-responsive unless the bidder certifies
and provides evidence that good faith efforts have been made to
meet the goal and that they will continue. The apparent low bidder
in that event shall satisfy UDOT that it has made good faith
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Sheet #7 of 13 Sheets
efforts to meet the 09E goal. Good faith efforts as used herein
shall be determined on a case by case basis, and shall be evaluated
by the UDOT DBE Coordinator and the Assistant Director of UDOT
whose determination shall be final and conclusive. Attached hereto
and marked Exhibit A, and by this reference made a part hereof, is
a listing of the kinds of efforts that a prospective bidder should
consider in its attempts to demonstrate good faith efforts- Said
listing as contained in Exhibit A is not intended to be an
exclusive listing of efforts that a prospective bidder may wish to
consider in demonstrating good faith efforts at satisfying DBE
participation requirements. The determination of good faith
efforts shall be based upon the information supplied by the
Contractor with the bid proposal, UDOT reserves the right to
investigate and verify such information or to request the low
dollar bidder to clarify information submitted at the time of bid.

4.

The award of the contract, if awarded, will be made to the lowest
responsive, responsible bidder that submitted a reasonable bid for
the contract, has complied with this Subsection (D), and has signed
the appropriate D8E Bid Assurance as set out in Section (I).

(E) Countina D3E Participation Toward Goals
-•

1.

From the time a firm has been granted DBE status by UDOT, the total
dollar value of the contract awarded to the DBE shall be counted
toward the applicable contract goals. UDOT will recognize ano grant
DBE credit for work subcontracted and performed by DBE subcontractors
ONLY in the types of work for which DBE certification has been
granted by UDOT prior to bid opening. It is recommended that all
bidders refer to UDOT's Disadvantaged and Women Business Directory
for direction and guidance. A current copy of the directory is
available through the Civil Rights Office.

2.

The total dollar value of a contract with a DBE owned and controlled
by the disadvantaged shall be counted toward the goal.

3.

A Cc-^r~*:v" r~v ~-«nt tc^rd i'*- zz-zy-.it co=ls a crziizr. of the
to::;.. .._!-:_ -.-...j .:f 2 cc-i.:u: viL"! 3 joini viuiture eligioie undi:
the standards of this bid condition equal to the percentage of the
ownership and controls of the DBE partner in the joint venture.

A.

a.

A contractor may count toward its contract goals only
expenditures to a DBE that performs a commercially useful
function in the work of a contract. A DBE is considered to
perform a "commercially useful function" when it is responsible
for the execution of a distinct element of the contract and
carries out its responsibilities by actively performing,
managing, and supervising the work involved. UDOT shall
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consider industry practices, the amount of work or supplies
subcontracted, and other relevant factors in determining whether
DBE manufacturers and suppliers meet the spirit and intent of
this Special Provision; that is, in light of industry practices
and other relevant considerations, does the DBE firm have a
necessary and useful role in the transaction, of a kind for
which there is a market outside the context of the DBE program,
or is the firm's role a superfluous step added in an attempt to
obtain credit toward goals? If, in UDOT's judgment the firm
does not perform a commercially useful function in the
transaction, no credit toward goals shall be granted.
It should be noted that the question of whether a firm is
performing a commercially useful function is completely separate
from the question of whether the firm is an eligible DBE.
The issue of whether an eligible firm performs a commercially
useful function arises only in context of how much, if any,
"credit" toward DBE goals can be counted for the firm's
participation in a contract. An eligible firm may perform a
commercially useful function on one contract and not on another.
b.

Consistent with normal UDOT policy, a DBE prime contractor may
enter into subcontracts uo to 5CS£ cf the dollar value of the
contract.

c.

Consistent with standard industry practice a DBE subcontractor
mav enter into second tier subcontracts. However, THE
REGULATIONS CLEARLY PRECLUDE A DBE FIRM FROM SUBCONTRACTING ITS
WORK TO NON-MINORITY CONTRACTORS IN FULFILLMENT OF UDOT'S D3£
GOALS, ANY WORK SUBCONTRACTED BY A DBE SUBCONTRACTOR TO A
SECOND TIER NON-MINORITY SUBCONTRACTOR SHALL NOT COUNT TOWARD
THE ACafrPLIShf-gNT OF DBE GOALS UNLESS THE WORK IS OF A
SPECIALIZED NATURE WITHIN A GIVEN BID ITEM. A DBE
subcontractor may not subcontract any portion of his work to a
second tier subcontractor and have it count toward the
accomplishment of the DBE goal unless the following requirements
are fulfilled.
1.

The second tier subcontract shall be approved by the
Project Engineer and the Civil Ritfits Coordinator.

2.

The second tier subcontract work will be performed by a
certified DBE firm.
OR
The second tier subcontract is for the accomplishment of
"Specialty" work within a bid item as required by the
contract. The specialty work shall constitute an
incidental or small financial part of the total bid item.

Revised 02-01-65
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3.

The second tier subcontract shall meet the criteria of
standard industry practice,

4.

5.

The DBE subcontractor shall retain overall control and
responsibility and shall perform a "commercially useful
function" in the performance of the work.
A Contractor may count toward its contract goal expenditures for
materials and supplies obtained from DBE suppliers and manufacturers,
provided that the DBE assumes the actual and contractual
responsibility for the provision of the materials and supplies.
a.

The Contractor may count its entire expenditure to a DBE
manufacturer (i-e.f a suplier that produces goods from raw
materials or substantially alters them before resale,).

b.

The contractor may count 60 percent of its expenditures to DBE
suppliers that are not manufacturers, provided that the DBE
supplier performs a commercially useful function in the supply
process. (SEE PARAGRAPH (E)4a FOR A DEFINITION OF COMMERCIALLY
USEFUL FUNCTION)
Before UDOT may count (or permit the prime contractor to count)
60 percent of the value of a product toward a goal, the bidder
must ensure that the firm is a regular dealer in the product
involved. (Obviously a fir;n may be a regular dealer in one
product but not in another.) It is intended that 60 oercent
credit be permitted only where the firm is a regular dealer in
the product involved in the particular transaction. This
determination shall be made on a case by case basis OR may be
done through a certification process at the discretion of UDOT's
Civil Rights Office. Credit for the supply of materials will
only be granted to those firms that are regular dealers in the
product involved. A regular dealer must be engaged in selling
the product in question to the public.
A supplier of bulk goods may qualify as a regular dealer if it
either maintains an inventory or owns or operates distribution
eouioment. With respect to the distribution eauionent (e.g., a
situation in which the supplier leases the equipment on a
regular basis for its entire business. It is not intended to
cover a situation in which the firm simply provides drivers for
trucks owned or leased by another party (e.g., a prime
contractor) or leases such a party's trucks on an ad hoc basis
for a specific job.
A business that simply transfers title of a product from
manufacturer to ultimate purchaser (e.g., a sales representative
who involves a steel product from the steel company to the
recipient or contractor) or a firm that puts a product into a
container for delivery would not be considered a regular
dealer. The contractor would not receive credit based on a
percentage of the cost of the product for working with such
firms.
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Service Providers: Fees received by a service provider may be
counted toward goals. For example, use of a minority sales
representative or distributor for a steel company, if performing
a commercially useful function at all, will entitle the
contractor receiving the steel to count only the fee paid to the
representative or distributor toward its contract goal* No
portion of the steel would count toward the goal.
Transportation or Delivery Services: If a DBE trucking company
picks up a product from a manufacturer or regular dealer and
delivers the product to the contractor the commercially useful
function it is performing is not that of a supplier, but simply
that of a transporter of goods. Unless the trucking company is
itself the manufacturer of or a regular dealer in the product,
credit cannot be given based on a percentage of the cost of the
product. Rather, credit would be allowed for the cost of the
transportation service only,
6.

The Contractor shall maintain records of payment under this bid
condition. Upon completion of the project, the Contractor shall
submit a certificate in the form of an affidavit listing all DBE's
that engaged in this contract and report the total dollar amount paid
to each. This affidavit must be submitted to UDOT on the
contractor's letterhead, it must be dated and signed by a responsible
official legally representing the contractor.

(F) Contractor's Responsibility:
It is the contractor's responsibility to determine the level of
professional competence and financial responsibility of any proposed DBE
subcontractor. He/she shall ascertain that the proposed DBE subcontractor is
particularly experienced and equipped for such work.
(G) DBE Subcontractor's Failure to Perform Successfully
If the prime Contractor finds that a DBE subcontractor is unable to

suScGfiLracicrs wiii receive prior approval by UDGf.
UDOT reserves the right to authorize completion of the work that was
subcontracted to a DBE who is unable to perform successfully by either of the
following methods:
1.

Approve the use of a replacement DBE subcontractor and, when
appropriate, modify the contract to provide for reasonable extra time
necessary to obtain a DBE replacement at no additional cost to UDOT.

2.

Direct the Contractor to perform at unit bid prices. In the event
this option is selected, the percentage DBE goal will be adjusted as
may be appropriate.

Sheet #11 of 13 Sheets
(H) Sanctions
Should the Contractor fail to achieve the minimum goal, established in the
contract at the time of the award of the contract or later modified, the
contract payments shall be reduced as a liquidated damage and not as a penalty
by an amount equal to the mathematical dollar difference between the total
contract amount multiplied by the DBE percentage goal and the actual dollar
amount of documented DBE participation in the contract. Provided, however,
that any authorized adjustment in the percentage of DBE participation approved
by the Engineer and Civil Rights Coordinator may be substituted in said
formula for the DBE percentage goal as originally established.

Revised 02-01-SS
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^ Bid Condition Assurance
; undersigned hereby certifies that he/she has read and understands the contents cf
fecial Provision and tnat good faith efforts have been utilizeo to meet cr exceec"
ils of the DBE Program as established herein.
:ended Participation
request that this bid be considered responsive and that the efforts of my firm,
>ofar as DBE participation detailed in the attached DBE Certification docurent(s},
evaluated as follows: (CHECK OHJf ONE)
P*i. Meet or exceed the contract goals as follows:
DBE participation

\\

percent

(Wjst meet or exceed the established DBE goals as indicated in (A)
Contract Goals on Sheet 1 of this Special Provision, or bid shall be
renoereo non-responsive.)
[ ]

Fail to meet the contract goal, but documentation of good faith efforts is
submitted with this proposal. My firm has commitments for D5E
participation as follows:
D3E participation

percent

I certify that my firm will continue to exercise good faith efforts tc
solicit, locate and involve, to the extent possible, certified DBE firr.s
on various items of work in order to meet the preset goal or tc ctner*ise
demonstrate the bidder's continuing gooo faith effort to satisfy tne
preset goals.
: subcontractor participation information and good faith effort documentaticr.:
(THIS INFORMATION SHALL BE SUBMITTED WITH THIS BID PROPOSAL AS EXPLAINS! 1U
SUBSECTION D. ATTACH D0C1>EKT(S)T0 THIS BID CONDITION ASSURANCE.
DBE participation commitment letter and good faith effort documsnt(s) (if
jropriate) is/are submitted in a sealed envelope marked "confidential". I reouest
it the D3E information be keot confidential and not be reviewed unless --iv f i ~ is
>erw:*:2 r,?terr;rcJ -3 .? *r~? V,v- 5:** l~z :r * * " ; - *. --- -,r:i :~1: :•"*, \.'.~ :r
fc

tl** ." i :*

-•:.

' . **. : - -

. \

.". -. • -• r..:: .'-

.

\ - •*

:ertify that my firm has received a proposal from the DBE firms listed for
Lment of the bidding requirements and that use of the named firms for the work
Listed is a condition of award and performance. Substitutions will not be allowec
: prior submission of written justification to the Project Engineer and approval
Project Engineer and the Civil Rights Coordinator. I understand that failure tc
*e goal(s) established by my firm in its DBE participation documentation may
ln~liquidated damages for the difference between my firm's DBE goal(s) ana the
JBZ pari^fpStr^n achieved.
N
CoTrosavName
Autncrizeo Represefvtative
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EXHIBIT A
Suggested Actions to Demonstrate
Good Faith Efforts to Comply
With D3E Requirements

1.
Advertising or solicitation for bids by a bidding contractor in
general circulation, trade association, and disadvantaged-focus media
concerning subcontracting opportunities.
2.
Providing of written notices by a bidding contractor to a reasonable
nunber of crccifie DBE fiios soliciting interest in the contract in sufficient
time to allow effective participation by DBE firms in a contract bid,
3.
Follow up by bidding contractor to solicited DBE firms to determine
what actual interest in bidding may exist in those firms.
4.
Efforts by a bidding contractor to select portions of the work to be
performed by DBE firms and possible breakdown of work units to make DBE
participation more likely,
5.
Demonstrate that a bidding contractor has provided interested D3E
firms with adequate information about plans, specifications, and requirements
of the contract.
6.
Evidence of good faith negotiations with interested DBE firms, not
rejecting DBE's as unqualified without sound reasons based on a thorough
investigation of their capabilities.
7.
Whether the bidding contractor made efforts to assist interested
DBE's in obtaining bonding, lines of credit, or insurance required by UDOT or
the bidding contractor.
8.
Whether the bidding contractor effectively used the services "of
available disadvantaged community organizations; disadvantaged contractor's
groups; local, State and Federal disadvantaged business assistance offices;
and other organizations that provide assistance in the recruitment and
placement of DBE's.

Revised 02-01-88
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(3)

b.

All personnel
who are engaged in direct
recruitment
for the project
will be instructsd
by the EED
Officer
or appropriate
company official
in the
contractor's
proceduree
for locating
and
hiring
minority
group
mmployeee.

In order to make the oontractor9e
equal
employment
opportunity
policy
known to all employees,
prospective
employees
and potential
eourcee of employees,
i.e.,
schools,
employment agencies,
labor unione
(where
appropriate)#
college
placement
officere,
etc.,
the
contractor
will take the following
actione:
(1)

tbticee
and poetere
eetting
equal employment opportunity
in areae readily
accsssible
for employment and potential

forth
the contractor
'$
policy
will be
pieced
to employees,
applicants
employee9.

(I)

The contractor's
equal employment
opportunity
policy
and the procedures
to implement
euch
policy
will be brought to the attention
of employeee
by
meane of meetings,
employee handbooks,
or ozher
appropriate
meane.

a.

When advertieing
for employees,
the contractor
will
include
in all advertieemente
for employeee
the
notation:
"An Equal Opportunity
Employer.™
All such
advertisements
will be publiehed
in newspapers
cr ozher
publications
having a large circulation
among
minority
groups in the area from which the project
work
fcrce
would normally
be
derived.

b.

The contractor
will,
unless precluded
by a valid
bargaining
agreement,
conduct eystemctic
and
direct
recruitment
through public and private
employee
referral
eourcee likely
to yield
qualified
minority
group cpplicants,
includino,
bvt. +.ot li^ittd
t*?., Stztf
7^T.ZT-\** :iz
::;*:•; "•-••„. .•:-*.-:''

••-:*-•.-?- .;" -J.^;1;:^ „ro^p

zrgznizz-

zions.
To meet this requirement,
the contractor
will,
through his ZZO Officer,
identify
sources
of
potential
minority
qroup employers,
and * rtablish
with such
identified
eourcee procedures
whereby minority
group
applicants
may be referred
to the contractor
for
employment
consideration.
Tn the event the contractor
has a valid
bargaining
agreement
providing
for exclusive
hiring
hall
referrals,
he is expected
to observe
the provisions
of that
agreement
to the extent
that the system permits
the
contractor
*s compliance
with equal employment
opportunity
contract
provisions.
(The U.S. Department
of Labor has
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ha

imp*
a

Th,0 contractor
vill
encourage hie preeent
employees
to
refer minority
group applicante
for employment by
posting
appropriate
notices
or bulletine
in areae
accessible
to all such employees.
In addition,
information
and
procedures
vith regard to referring
minority
group
applicante
vill
be discussed
with
employees.

Personnel

Actions

Vagee, vorking
conditions
bentfus
gkzll
It
g i.r J employee
and personnel
actions
of
established
and administered9
ever%y type,
including
hiring,
upgradingt
promotion,
transfer,
demotion,
layoff,
and termination,
shall be taken
vithcut
regard to race, color,
religion,
eez, or national
oricin.
The following
procedures
shall be
followed:
a.

The contractor
vill
conduct periodic
inspections
of
project
sites
to insure that working conditions
and
employes
fzciliti*z
dc> ~rt im.dizct + i\ \cri~i?*z~orj
tr/z :\:r.; zf projtst
tizz
personnel.

b.

The contractor
ui I periodically
evaluate
the $prezd
of wages paid vithin
each classification
to
determine
any evidence
of discriminatory
wage practice $.

c.

The contractor
vill
periodically
reviev
selected
pereonnel
actions
in depth to determine
whether there is
evidence
of discrimination.
Where evidence
is found, the
contractor
vill
promptly
take corrective
action.
If the
review
indicates
that the diecrimination
may extend beyond the
actions
reviewed,
euch corrective
action shall
include
ell affect§d
p&rsons.

c

Zh* contractor
vill
?r?r???v -'^"szti*?- ? zll
~r>'m-l'?ints
o,
connection
with h^s obligations
under this
contract$
vill
attempt
to resolve
euch complaints,
and vill
take
appropriate
corrective
action vithin
a rtzionzblc
time.
If the investigation
indicates
that the
discrimination
may effect
persons
other than the eomplainant,
euch
corrective
action
ehall include
euch other
persons.
Upon completion
of each inveetigation,
the
contractor
vill
inform every complainant
of all of his avenuee of
appeal.
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Training

I.

and

Promotion

a.

The contractor
vill
assist
in locating,
qualifying,
increasing
the skills
of minority
group and women
employees,
and applicants
for
employment.

end

b.

Consistent
vith the contractor's
vork force
requirements
and as permissible
under Federal and State
regulations,
the oontractor
shall make full use of training
programs,
i.e.,
apprenticeship,
and on-the-job
training
programs
for the geographical
area of contract
performance.
Vhere feasible,
2S percent
of apprentices
or
trainees
in each occupation
shall be in their firet
year of
apprenticeship
or training.
In the event the
Training
Special
Provision
is provided
under this contract,
this
subparagraph
vill
be superseded
as indicated
in
Attachment
2.

c.

The contractor
vill
advise
employees and applicants
for
employment of available
training
programs and
entrance
requirements
for
each.

d.

The contractor
vill
periodically
review the
training
and promotion
potential
of minority
group and vo"tn
s •<;? I z\ ?. ?:: *zr.i v*!I "r.sc*r:;s
-IC^iils zmloy*f$
~z
applj
fcr *uzh trzining
^r.£
promotion.

Unions
If the contractor
relies
in vhols or in part upon unions
as a source of employees,
the contractor
vill
use
his/her
best efforte
to obtain
the cooperation
of such unions
to
increase
opportunities
for minority
groups and vomen
vithin
the unions,
and to effect
referrals
by such unions of
minority
and female employees.
Actions
by the
contractor
either
directly
or through a contractor's
association
acting
as agent vill
include
the procedures
set forth
belov:
a.

The contractor

vill

use best

efforts

to develop,

in

and vomen for membership in the unions and
increasing
the skills
of minority
group employses
and vomen so
that they *ay qualify
for higher paying
employment.
b.

The contractor
vill
use best efforts
to incorporate ^
an equal employment opportunity
clause into each union
agreement
to the end that such union vill
be
contractually
bound to refer
applicants
vithout
regard to their
race,
color,
religion,
sez, or national
origin.
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e

The contractor
is to obtain
information
as to the
referral
practicee
and policiee
of the labor
union
except
that
to the extent
euch information
ie
vithin
the exclusive
poeeeeeion
of the labor union and euch
labor
union refueee
to furnish
euch information
to
the contractor,
the contractor
ehall
eo certify
to
the State
highvay
department
and ehall
eet
forth
vhat efforte
have been made to obtain
euch
information.

a.

In the event
the union ie unable
to provide
the
contractor
vith
a reasonable
flow of minority
and vo^en
referrals
vithin
the time limit
set forth
in the
collective
bargaining
agreement,
the contractor
vill,
through
independent
recruitment
efforts,
fill
the
employment
vacancies
vithout
regard
to racet
color,
religion,
sex,
or national
origin,
making full
efforts
to obtain
qualified
and/or
qualifiable
minority
group
persons
and vomen.
(The U.S. Department
of Labor hz£
held that
it ehall
be no excuse
that the union
vith
vhich
the contractor
has a collective
bargaining
agreement
providing
for exclusive
referral
failed
to refer
minority
employees.)
In the event
the
union
referral
practice
prevents
the contractor
from
meeting
the obligations
pursuant
to Executive
Order 1124:,
as
amended,
and these
special
?r?vi?ior:
i ^ ?-,:• rc::",:::;r
agency.
ss-.z'il i:-z.*$dizt*Zy
*\5zifj
;\c 5ZZZJ highway

Subcontracting
a.

The contractor
vill
use hie best
efforts
t
solicit
bids from and to utilize
minority
group
subcontractors
or subcontractors
vith
meaningful
minority
group
and
female
representation
among their
employees.
Contractors
shall
obtain
lists
of minority-ovned
construction
firms
from State
highvay
agency
personnel,

b.

The contractor
subcontractor
opportunity

*ecor:>
a.

uill use his best
efforts
to
ensure
compliancs
vith
their
equal
employment
obligations•

- ; ^• •

The contractor
vill
keep such records
as are
necessary
to determine
compliance
vith
the contractor's
equal
employment
opportunity
obligations.
The records
kept
by the contractor
vill
be deeigned
to
indicate:
(1)

the number of minority
and nonminority
members and vomen employed
in each vork
on the
project.

group
clcaication
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(2)

the procress and efforts being made in cooperation
with unions to increase emoloyment opoortunities
for minority and women (applicable only to
contractors who rely in whole or in part on unions
as a source of their work force)t

(3) the progress and efforts being made in locating,
hiring, training, Qualifying, and upgrading
minority and female employees, and
(4) the progress and efforts being made in securing
the services of minority grouo subcontractors or
subcontractors with meaningful minority and female
representation among their employees.
(t) All such records must be retained for a period c f t*cee
years following comoletion of the contract work anc
shall be available at reasonable times and places for
inspection by authorized representatives of tse State
highway agency and the Federal Highway Administration.
(r)

Th? ccntrt-^tcr ^ill -uhr-1* *o the 3Vr:^? hic"*-»5v -~s--v
a monthly E.E.O. report for eacn montn for tne curstion
of the project, indicating the number of minority,
wo^en, anc ncn-mircrity crouo employees currently
engaged in each work classification recuired by t^e
contract work. This information is to be reported c^
Form PS-1391. Each covered subcontractor will sutrit
the reports for the life of the subcontracted
apreement and indicate last month of work, when no
work is performed during a month indicate this on tne
report as NO vOS<.

Revved 10-5-83

SHett #8 of 10 Sh*tt i

Training

Special

Provisions

This Training Special
Provision
supersedes
subparagraph
7b of
the Special
Provision
entitled
"Specific
Equal Employment
Opportunity
Responsibilities,"
(Attachment
J)9 and \$ f
implementation
of 21 V.S.C.
140(a).
ii part of the contractor's
affirmative
action program
follows:

squal employment
opportunity
training
shell be provided
as

The contractor
shall provide
on-the-jcb training
aimed
at developing
full journeymen
in the type of trade or
job classification
involved.
The number of trainees
tc be trained
unde^ tht
provision
vill
be
//)
(amount to 1§ f\lled
State
highway
department).

special
m by

In the event that a contractor
subcontracts
a portion
of t\s
contract
work, he shall determine
hov many, if any, of the
trainees
are to be trained
by the subcontractor,
provided,
however,
that the contractor
shall retain
the primary
responsibility
for meeting the training
requirements
imposed by this
special
provision.
The contractor
shall also insure that
this
training
special
provision
is made applicable
to such
subcontract.
Where feasible,
25 percent
of apprentices
or trainees
in each
occupation
shall
be in their
fin:
uiiur of apprenticeship
or
training.
Ths number of
classifications
the availability
Wi t h i n

trainees
shall
hi distributid
among the worl
on ths basis of the contractorfs
needs and
of Journeymen in the various
classifies*."!?-*':

C ^i**?*""*"***"'^***?

«•«-•*«• •- -^ «n v <• «.* ****-.

«• -

"*• 2- . ~^.~" . \ *, ~, *, ~

r

com is*:- ~ lj .,
-<"*d c&n~r3ztor
shall suo^iit to the State
highway
agency for approval
the number of trainees
to be trained
in
each sslsctsd
elassifieation
and training
program to bs used.
Furthermore,
the contractor
shall specify
the starting
time for
training
in each of ths classifications.
The contractor
vill
bs credited
for each trainee
employed by him on the
contract
vork vho is currently
enrolled
or becomes enrolled
in an approved
program end vill
be reimbursed
for such trainees
as
providsd
hereinafter.
Training
end upgrading of mtnorittgg
end women toward
journeyman
status
is a primary objective
of this Training Special
Provision.
Accordingly,
the contractor
shall mate every effort
to
enroll
minority
trainee*
and women (e.g.,
by conducting
systematic
and
direct
recruitment
through public and private
sources
likely
tc
yield

minority

and

women

trainees)

to

r>-

--*--*
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that
he k^§ takin
in pursuance
thereof,
prtar
t0 Q determination
me to whether the contractor i$ in compliance vith this Training
Special Frovieion.
Thie training commitment ie not
intended,
mnd ehall not be used, to discriminate
againet any applioant
for
training3
whether a member of a minority group tr not,
to employee ehall be employed a§ a trainee in any
claeeification
in which he hae euccessfully
completed a training couree leading
to Journeyman etatue or in vhich he hae been employed ae a
journeyman.
The contractor
ehould satisfy
thie requirement b±
including appropriate queetione in the employee application
or
by other euitable means. Regardless of the method ueed the
contractor*e
record* ehould document the findinge in each case.
The mxmmum length and type of training for each
clcttification
vill
be ae established
in the training program selected
by the
contractor
and approved by the State highway agency and the
Federal Highway Administration.
The State highway agency and
the Federal Highway Administration shall approve a program if
it is reasonably calculated
to meet the equal employment opportunity obligations
of the contractor and to qualify the average
trzime
for journtif'-cn atctv* in t\* ~l -»*ifi?z lie* rr-.r::-*: *i
2>y : \ : 3.\~ v; i^z :;::-;w;j p*-iiS.
?u?zi& r*.zn ^ zppnr. :ic; j'lip
programs registered
vith the U.S. Department of labor. Bureau of
Apprenticeship
and Training, or vith a State
apprenticeship
agency recognized by the Bureau and training programs approved
but not necessarily
sponsored by the U.S. Department of Labor,
Manpower Adxinistration,
Bureau of Apprenticeship and Training
ehall also be considered acceptable provided it it being
administered
in a manner consistent
vith the equal employment
obligations
of Federal-aid highway construction
contracts.
Approval or acceptance of a training program shall be obtained
claeeification
from the State prior to commencing work on the
covered by the program. It ie the intention of these
provisions
that training is to be provided in the construction
crafts
rather
than clerk-typists
or secretarial-type
positions.
Training is
such as office
permissible
in lower level management positions
oriented
toward construction
applicaticne.
Training in the
laborer classification
may be permitted provided that
significant
and meaningful training ie provided and approved by lh# division
office.
Some offeite
training ie permissible
ae long as the
training
ie an integral
part of an approved training program and
does not comprise n iignificant
part of the overall
training.
noted belov9 the contractor vill
hi reimbursed
Ircept AM othemise
SO eente per hour of training given an employee on this
contract
in accordance vith an approved training program. As approved by
the engineer, reimbursement vill
be made for training persons in
excess nf the numler epecified
herein.
This reimbureement
vill

mi
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be •£<?* even though the contractor
receives
additional
training program fund* from other sources, provided euoh
other eource doee not specifically
prohibit
the contractor
from
receiving
other reimbursement.
Reimbursement for
offsite
training
indicated
above may only be made to the
contractor
where he does one or more of the following and the
trainees
are concurrently
employed on a Federal-aid
project;
contributes
to the coet of the training, 9 provides the instruction
to the
training
trainee or pays the trainee e wages during the offsite
period.
Mo payment shall be made to the contractor
if either
the
failure
to provide the required training,
or the
failure
to hire the trainee as a journeyman, is caused by the
contractor
end evidence* a lack of good faith on the part of the
contractor
in meeting the requirements
of this Training Special
Provision.
It is normally expected that a trainee will begin his
training
en the project as soon as feasible
after start of vcrk
utilizing
the

2*L\ZZ

z-.vo

^-J

*r' :**:;: ~r*:c:--i £-. zi-s

p:^.?j^rr uz

icig

a*

irrrt.^i.ty

opportunities
*zist in his work classification
or until he has
completed his training
program.
It i* not required that all
trainees
be on board for the entire length of the contract.
A
contractor
vill have fulfilled
hie responsibilities
under this
Training Special Provision
if he has provided
acceptable
training
to the number of trainees
specified.
The number
trained shall be determined on the basis of the total number
enrolled
on the contract for a significant
period.
Trainees vill bs paid at least 60 percent of the
minimum journeyman 's rate specified
in the contract
first
half of the training period,
7S percent for
quarter of the training period, and 90 percent for
quarter of the training
period, unless epprenticee
in

en
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appropriate
for the
the third
the last
or
trainees
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projdtl.
in ;r.i; cat*, zh* appropriate
rates approved by ths
Departmente of Labor or Transportation
in connection vith the
existing
program shall apply to all trainees being trained
for
the same classification
who are covered by this Training
Special
Provision.
The contractor
shall furnish the trainee a copy of the program
he yill follow in providing
the training.
The contractor
shall
provide each trainee with a certification
showing the type and
length of training satisfactorily
completed.
The contractor
will provide for the maintenance of records and
furnish periodic reports documenting his performance under this
Training Special
Provision.
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SPECIAL PROVISION
Notice to Prospective l-edera I -Aid
Construction Contractors
(a) A Certification of Nonsegregated Facilities, ai required by the May b %
7, Order of the Secretary nt Labcr (32 F.R. 7439, May 19, 19U» on Elimination
Segregated Facilities (is included In the proposal and must be submitted prior
the award of a Federal-aijd highway construction contract exceeding $10,000
ch is not exempt from the provisions of the -Equal Opportunity clause).
(i>) Bidders are cautioned as follows: By signing this bidf the bidder will
deemed to have signed and agreed to the provisions of the "Certification of
segregated Facilities" in this proposal. This certification provides that
bidder does not maintain or provide for his employees facilities which are
regated on a basis of race, creed, color, or national origin, whether such
Llities ire segregated by directive m on • rfe facto basis. The certification
D provides rhit the bidder will not maintain such segregated facilities,
(O
Bidders receiving Federal-aid highway construction contract awards
ceding $10,000 which are not exempt from the provisions of the Equal Opportunity
:se, will be required to provide for the forwarding of the following notice
>rospective subcontractors for construction contracts and material suppliers
-e the subcontracts or material supply agreements exceed $10,000 and are nor
•*pt from the provisions of the Equal Opportunity clause.
::ce tr Prospective Subcontractors and Material Supnli»rs of Requirement for

(a) A Certification of Nonsegregated Facilities as required by rhe May ^,
, Order of the Secretary of Labor (32 F.R- 7439, May 19, 1967) on Elimination
Segregated Facilities, which is included in the proposal, or attached hereto,
. be submitted by each subcontractor and material supplier prior to the award
:he subcontract or consummation of a material supply agreement if such subcontract
tjrreement exceeds $10,000 and is not exempt from the provisions of the Equal
>rtunity clause.
(b) Subcontractors and material suppliers are cautioned as follows: By
ing the subcontract or entering into a material supply agreement, the subractor or material supplier will be deemed to have signed •
agierd tci *the
'isior.s of the "Certification of Nonsegregated Facilities" in the subcontract
material supply agreement* This certification provides that the subcontractor
:aterial supplier does not maintain or provide for his employees facilities
h are segregated on the basis of race, creed, color, or national origin,
her such facilities are segregated by directive or on a de facto basis. The
.if'.cation also provides that the subcontractor or material supplier will not
itain such segregated facilities,
(c) Subcontractors oi material suppliers receiving subcontract awards oi
'rial supply agreements exceeding $10,000 which JUT m
cinqr troca the
'isions of the Equal Opportunity clause will be required to provide for the
•arding of this notice to prospective subcontractors for construction contracts
material suppliers where the subcontracts or material supply agreements
ed $10,n0D and are not exempt from the provisions of the Equal 0pportunit>
<;e. "

DeccrnTtent of Iroospononon

REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS
(Exclusive of Appalachian Contracts)
Pi*

I.
II.
III.
IV.
V.
VI.
/ll.
III.
IX.
X.

General
Nondiscrimination
Nonsegregated Facilities
Payment of Predctennined Minimum Wage
Statements and Payrolls
Record of Materials, Supplies, and Labor
Subletting or Aligning the Contract
Safety: Accident Prevention
False Statements Concerning Highway Projects . .
Implementation of Clean Air Act and Federal
Water Pollution Control Act

1
1
2
3
5
6
6
6
7
7

GENERAL
1. These contract provisions shall apply to all work
erforroed on the contract by the contractor's own organization
nd with the assistance of workers under the contractor's
nmediate superintendence and to all work performed on the
ontract by piecework, station work, or by subcontract.
2. Except as otherwise provided for in each section, the
ontractor shall insert in each subcontract all of the stipulations
ontained in these Required Contract Provisions, and further
equirc their inclusion in any lower tier subcontract or purchase
>rder that may in turn be made. The Required Contract
>
rovisions shall not be incorporated by reference in any case.
The prime contractor shall be responsible for compliance by
my subcontractor or lower tier subcontractor with these
Required Contract Provisions.
3. A breach of any of the stipulations contained in these
Required Contract Provisions shall be sufficient grounds for
ermination of the contract.
4. A breach of the following clauses of the Required Contract
Provisions may also be grounds for debarment as provided in
29 CFR 5.12:
Section lV; pau*gx«H»J », », s, 4, and 7;
Section V, paragraphs 1 and 2a through 2g.
5. Disputes arising out of the labor standards provisions of
Section IV (except paragraph 5) and Section V (except paragraph
3) of these Required Contract Provisions shall not be subject
to the general disputes clause of this contract. Such disputes
shall be resolved in accordance with the procedures of the U.S.
Department of Labor (DOL) as set forth in 29 CFR Pans 5.
6, and 7. Disputes within the meaning of this clause include
disputes between the comraaor (or any of its subcontractors)
and the contracting agency, the DOL. or the contractor's
employees or their representatives.
6. Certification of Eligibility: By entering into this contract,
the comraaor certifies as follows:
rti<
a. Neither the contrar*^- "2"/^\#cxs'vic*To*bc awarded
an interest in xhr ~~- *"*^vYafiic* of Section 3(a) of the DavisG o v r ~ - ~ ^ 2 9 CFR 5.12(a)(1).

b. No part of this contract shall be lubcootrmacd to any
person or firm ineligible for award of a Government contract
by virtue of Section 3(a) of the Davis-Bacon A a or 29 CFR
3.12(4(1).
c The penalty for making false statements is prescribed
in the VS. Crixxxinal Code, 18 U.S.C. 1001.

It. NONDISCRIMINATION
(Applicable to Federal-aid construction contracts and related
subcontracts and purchase orders exceeding 510,000.)
1. Sekctk>a of Labor During the performance of this
contraa, the contractor shall not:
a. discriminate against labor from any other State,
possession, or territory of the United States, or
b. employ convia labor for any purpose within the limits
of the project unless it is labor performed by convicts who arc
on parole, supervised release, or probation.
2. Employment Practices:
a. The Equal Employment Opportunity Affirmative
Action Notice set forth in 41 CFR 60-4.2 and the Equal
Employment Opportunity Construction Contraa Specifications
set forth in 41 CFR 60-4.3 are incorporated by reference in this
contraa.
b. Regulation 41 CFR 60-4.2 requires goals and timetables
for minority and female participation expressed in percentage
terms for the contraaor's aggregate work force in each trade
on all construction work in the covered area. The goals for this
contraa are stated elsewhere in the bidding documents and in
the construction contraa.
c. Regulation 41 CFR 60-4.3 provides specific affirmative
action standards the contractor shall implement to ensure equnemployment opportunity in achieving the minority and female
participation goals set forth in paragraph 2b of this Section.
3. Equal Opportunity Q u a e : During the performance of this
contraa, the comraaor agrees as follows:
* -Tb* c€±m*~m*+~w wii] no; discriminate against any
employee or applicant for employment bcc*ute of race, color,
religion, sex, or national origin. The contractor will uiks
affirmative action to ensure *h«T applicants art employed and
that employees are treated during employment without regard
to their race, coiar, religion, sex, or national origin. Such acoon
shall include, but not be KnjhrA to, the following: employment,
upgrading, demotion or transfer; recruitment or recruitment
advertising; layoffs or termination; rates of pay or other forms
of compensation; and, selection for training, including
apprenticeship. The comraaor agrees to post in cv%—ficuous
places, available to employees and i i w f — ° r o r employment,
notices to be p r o u * ^ ~ ; f u t c ^gbway tgency (SUA)
setting br* " ^ v i s i o n s of tfcs nondiscrimination clause.
o. The contrary will, in aiJ solicitations or advCniscm-nts
£ e m p l o y ^ pbced by or on behalf of the comraaor. s ™
rtiit ifl *»*ried applicants will r c c r i v c „„,*„,„;„ f o r
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c. The contractor will send to each labor union or
resentaiivc of workers with which the contractor has a
lective bargaining agreement or other contract or
lerstanding a notice to be provided by the SHA advising the
1 labor union or workers' representative of the contractor's
unitments under this Section II, paragraph 3.
d. The contractor will comply with all provisions of
cutive Order 11246, Equal Employment Opportunity, dated
terober 24,1965, and of the rules, regulations (41 CFR Part
and relevant orders of the Secretary of Labor.
c. The contractor will furnish all information and reports
lired by Executive Order 11246 and by rules, regulations,
orders of the Secretary of Labor, pursuant thereto, and
permit access to its books, records, and accounts by the
era! Highway Administration (FHWA) and the Secretary
.abor for purposes of investigation to ascertain compliance
l such rules, regulations, and orders.
f. In the event of the contractor's noncompliance with the
discrimination clauses of this Section II, paragraph 3, or
i any of the said rules, regulations, or orders, this contract
be canceled, terminated, or suspended in whole or in pan.
contractor may be declared ineligible for further
ernment contracts or federally-assisted construction
racts in accordance with procedures authorized in Executive
er 11246 and such other sanctions as may be imposed and
edies invoked as provided in Executive Order 11246 or by
, regulation, or order of the Secretary of Labor, or as
rwise provided by law.
g. The contractor will include the provisions of this Section
aragraph 3, in every subcontract or purchase order so that
provisions vr'A be binding upon each subcontractor or
lor, unless exempted by rules, regulations, or orders of the
etary of Labor issued pursuant to Section 204 of Executive
zx 11246. The contractor will take such action with respect
ly subcontract or purchase order as the SHA or the FHWA
direct as a means of enforcing such provisions, including
lions for noncompliance. In the event a contractor becomes
ny to litigation by a subcontractor or vendor as a result
ich direction, the contractor may request the SHA to enter
such litigation to protect the interest of the State. In
tion, the contractor may request the United States to enter
such litigation to protect the interests of the United States.
Selection of Subcontractors, Procurement of Materials,
Leasing of Equipment:
a. The contractor shall no: discriminate on the grounds
ice, color, sex, or national origin in the selection and
ition of subcontractors, including procurement of materials
leases of equipment. In all solicitations made by the
ractor each potential subcontractor or supplier shall be
ied by the contractor of the contractor's obligations under
:ontract relative to nondiscrimination on the grounds of
color, sex, or national origin.
b. In the event of the contractor's noncompliance with the
liscrimination provisions of this Section II, paragraph 4,
contract may be subject to sanctions including but not
ed to the withholding of payments to the contractor under
ontract until the contractor complies and/or cancellation,
tnation, or suspension of the contract in whole or in pan.
:. The contractor shall include the provisions of this
:raph 4 in every subcontract, including procurement of
rials and leases of equipment. The contractor shall take
action wiih respect to any subcontractor or procurement

as the SHA or the FHWA may direct as a means of enforcing
such provisions, including sanctions for noncompliance. In the
event a contractor becomes involved in, or is threatened with,
litigation by a lubcontractor or supplier as a result of such
direction, the contractor may request the SHA to enter into such
Htigarion to protect the interests of the State. In addition, the
contractor may request the United States to enter into such
litigation to protect the interests of the United States.
5. Geacral Ptftidpttkm E o ^ r e n e s t s :
a. Policy: It is the policy of the DOT that disadvantaged
busneat enterprises PBE's). as defmed in 49 CFR Part 23. shall
have equal opportunity to participate in the performance of
contracts financed in whole or in part with Federal funds.
Conjcquently, the icqulrriTtmti of 49 CFR Part 23 apply to
this contract.
b. Obligation: The cxwrractor agrees to take all necessary
iteps to ensure that eligible businesses, as defined in 49 CFR
Paxj 23, have equal opportunity to compete for and perform
fubcontracts financed in whole or in part with Federal funds
provided under this contract.
c. The contractor's failure to carry out the requirements
of paragraphs 5a and 5b of this Section II shall constitute a
breach of contract and may result in termination of the contract
or other appropriate action.
d. The contractor shaD provide all information and reports
required by 49 CFR Pan 23 or directives issued pursuant thereto,
and shall permit access to its books, records, accounts, other
sources of information and its facilities as may be determined
by the SHA or the FHWA to be pertinent to ascertain
compliance with the regulations or directives.

III. NONSEGREGATED FACILITIES
(Applicable to Federal-aid construction contracts and related
subcontracts exceeding S10.000.)
a. By submission of this bid, the execution of this contract
or subcontract, or the consummation of this material supply
agreement or purchase order, as appropriate, the bidder.
Federal-aid construction contractor, subcontractor, material
supplier, or vendor, as appropriate, certifies that the firm docs
not maintain or provide for its employees any segregated
facilities at any of its establishments, and that the firm does
not permit its employees to perform their services at any
location, under its control, where segregated facilities are
maintained. The firm agrees that a breach of this certification
is a violation of the Equal Opportunity Clause in this contract.
The firm further certifies thai no employee wilJ be denied access
to adequate facilities on the basis of sex.
b. As used in this certification, the term "segregated
!fcriliticV*means any waiting rooms, work areas, restrooms and
washrooms, restaurants and other eating areas, timedocks,
locker rooms, and other storage or dressing areas, parking lots,
drinking fountains, recreation or entertainment areas,
transportation, and housing facilities provided for employees
which are segregtteri by explicit directive, or arc, in fact,
segregated on the basis of race, color, religion, or national
origin, because of habit, local custom, or otherwise.
c. The contractor agrees that it has obtained or will obtain
identical certification from proposed subcontractors or material
suppliers pnor to award of subcontracts or consummation of
maicrial supply agreements exceeding SI0,000 and that n *.-il]
reiain such certifications in its files.

f. PAYMENT OF PREDETERMINED MINIMUM
WAGE
(Applicable to Federal-aid construction contracts and related
ibcontracts exceeding S2.000.)
1. General:
a. All mechanics and laborers employed or working upon
c site of the work will be paid unconditionally and not less
ten than once a week and without subsequent deduction or
bate on any account (except such payroll deductions as are
emitted by regulations issued by the Secretary of Labor under
c Copcland Act (29 CFR Pan 3)] the full amounts of wages
id bona fide fringe benefits (or cash equivalents thereof) due
time of payment. The payment shall be computed at wage
tics not less than those contained in the wage determination
f the Secretary of Labor (hereinafter "the wage
termination") which is attached hereto and made a part
ereof, regardless of any contractual relationship which may
: Milcged to exist between the contractor or its subcontractors
id such laborers and mechanics. The wage determination
Deluding any additional classifications and wage rates
mformed under paragraph 2 of this Section IV and the DOL
aster (WH-1321) or Form FHWA-1495) shall be posted at all
mes by the contractor and its subcontractors at the site of the
ork in a prominent and accessible place where it can be easily
ren by the workers. For the purpose of this Section,
:>ntributions made or costs reasonably anticipated for bona
de fringe benefits under Section l(bX2) of the Davis-Bacon
>ct (40 U.S.C. 276a) on behalf of laborers or mechanics arc
imsidercd wages paid to such laborers or mechanics, subject
) the provisions of Section IV, paragraph 3b. hereof. Also,
>r the purpose of this Section, regular contributions made or
ssts incurred for more than a weekly period (but not less often
lan quarterly) under plans, funds, or programs, which cover
le particular weekly period, are deemed to be constructively
iade or incurred during such weekly period. Such laborers and
lechanics shall be paid the appropriate wage rate and fringe
enefits on the wage determination for the classification of work
dually performed, without regard to skill, except as provided
D paragraphs 4 and 5 of this Section IV.
b. Laborers or mechanics performing work in more than
me classification may be compensated at the rate specified for
ach classification for the time actually worked therein,
irovided, that the employer's payroll records accurately set forth
he time spent in each classification in which work is performed.
c. All rulings and interpretations of the Davis-Bacon and
delated Acts contained in 29 CFR Parts 1,3, and 5 arc herein
ncorporated by reference in this contract.
2. Classification:
a. The SHA contracting officer shall require that any class
>f laborers or mechanics employed under the contract, which
s not listed in the wage determination, shall be classified in
:onformance with the wage termination.
b. The contracting officer shall approve an additional
:lassification. wage rate and fringe benefits therefor only when
:he following criteria have been met:
(1) the work to be performed by the additional
:lassification requested is not performed by a classification in
ihc wage determination;
(2) the additional classification is utilized in the area by
the construction industry; and
(3) the proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the wage rates
containcd*ijfy Jhfc* wage determination-

c. If the contractor or subcontractors, as appropriate, the
laborers and mechanics (if known) to be employed in the
nWtf\r«\*\ classification or their representatives, and the
contracting officer agree on the classification and wage rate
(including the amount designated for fringe benefits where
appropriate), a report of the action taken shall be sent by the
contracting officer to the U.S. Department of Labor,
Administrator of the Wage and H o w Division, Employment
Standards Administration* Washington, D . C 20210. The Wage
and Hour Administrator, or an authorized representative, will
approve, modify, or disapprove every additional dassificauon
action within 30 days of receipt and so advise the contracting
officer or will notify the contracting officer within the 30-day
period that additional time is necessary.
d. in the event the contractor or subcontractors, as
appropriate, the laborers or mechanics to be employed in the
additional classification or their representatives, and the
(contracting officer do not agree on the proposed classification
and wage rate (including the amount designated for fringe
benefits, where appropriate), the contracting officer shall refer
the questions, including the views of all interested parties and
the recornmendation of the contracting officer, to the Wage and
Hour Administrator for determination. Said Administrator, or
an authorized representative, will issue a determination within
30 days of receipt and so advise the contracting officer or will
notify the contracting officer within the 30-day period that
additional time is necessary.
e. The wage rate (including fringe benefits where
appropriate) determined pursuant to paragraph 2c or 2d of this
Section IV shall be paid to all workers performing work in the
additional classification from the first day on which work is
performed in the classification.
3. Pnymcml of Friage Benefits:
a. Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the contractor
or subcontractors, as appropriate, shall cither pay the benefit
as stated in the wage determination or shall pay another bona
fide fringe benefit or an hourly cash equivalent thereof.
b. If the contractor or subcontractor, as appropriate, does
not make payments to a trustee or other third person, he/she
may consider as pan of the wages of any laborer or mechanic
the amount of any costs reasonably anticipated in providing
bona fide fringe benefits under a plan or program, provided,
that the Secretary of Labor has found, upon the written reques:
of the contractor, that the applicable standards of the Da vis Bacon Act have been met. The Secretary of Labor may require
the contractor to set aside in a separate account assets for the
meeting of obligations under the plan or program.
4. Apprentices a»e Trainees (Frogrmms of the U.S.
DepsrUMeat of Labor):
a. Apprentices:
(1) Apprentices wOl be permitted to work at less than
the predetermined rate for the work they performed when the>
are employed pursuant to and individually registered in a bona
fide apprenticeship program registered with the U.S.
Department of Labor. Employment and Training
Adxnimstration, Bureau of Apprenticeship and Training, or with
a State apprenticeship agency recognized by the Bureau, or if
a person is employed in his/her first 90 days of probaiionar>
employment as an apprentice in such an apprenticeship
program, who is not individually registered in the prograir.. bu:
who has been certified by the Bureau of Apprenticeship and
Training or a State apprenticeship agency (where appropriate)
to be eligible for probationary' employment as an apprentice
Page 3

(2) The allowable ratio of apprentices to journcymanevel employees on the job site in any craft classification shall
tot be greater than the ratio permitted to the contractor as to
he entire work force under the registered program. Any
raployee listed on a payroll at an apprentice wage rate, who
s not registered or otherwise employed as stated above, thai!
K paid not less than the applicable wage rate listed in the wage
[domination for the classification of work actually performed,
n addition, any apprentice performing work on the job site
n excess of the ratio permitted under the registered program
hall be paid not less than the applicable wage rate on the wage
letermination for the work actually performed. Where a
antractor or subcontractor is performing construction on a
iroject in a locality other than that in which its program is
egistcred, the ratios and wage rates (expressed in percentages
>f the journeyman-level hourly rate) specified in the contractor*!
>r subcontractor's registered program shaD be obeerved.
(3) Every apprentice must be paid at not less than the
ate specified in the registered program for the apprentice's kvd
>f progress, expressed as a percentage of the journeyman-level
lourly rate specified in the applicable wage determination,
apprentices shall be paid fringe benefits in accordance with the
provisions of the apprenticeship program. If the apprenticeship
>rogram docs not specify fringe benefits, apprentices must be
>aid the full amount of fringe benefits listed on the wage
letermination for the applicable classification. If the
Administrator for the Wage and Hour Division determines that
i different practice prevails for the applicable apprentice
lassification, fringes shall be paid in accordance with that
letermination.
(4) In the event the Bureau of Apprenticeship and
'raining, or a State apprenticeship agency recognized by the
lureau, widthdraws approval of an apprenticeship program,
he contractor or subcontractor will no longer be permitted to
itilize apprentices at less than the applicable predetermined rate
or the comparable work performed by regular employees until
in acceptable program is approved.
b. Trainees:
(1) Except as provided in 29 CFR 5.16, trainees will not
ft permitted to work at less than the predetermined rate for
he work performed unless they are employed pursuant to and
ndividually registered in a program which has received prior
.pproval, evidenced by formal certification by the U.S.
>epartment of Labor. Employment and Training
Administration.
(2) The ratio of trainees to journeyman-level employees
>n the job site shall not be greater than permitted under the
>lan approved by the Employment and Training
Administration. Any employee listed on the payroll at a trainee
ate who is not registered and participating in a training plan
ipproved by the Employment and Training Administration shall
K paid not less than the applicable wage rate on the wage
laermination for the classification of work actually performed,
n addition, any trainee performing work on the job site in
:xccss of the ratio permitted under the registered program shall
>e paid not less than the applicable wage rate on the wage
ietermination for the work actually performed.
(3) Every trainee must be paid at not less than the rate
•perilled in the approved program for his/her level of progress,
expressed as a percentage of the journeyman-level hourly rate
pecified in the applicable wage determination. Trainees shall
K paid fringe benefits in accordance with the provisions of the
raince program. If the trainee program docs no: mention fringe
Knefus, trainees shalJ be paid the full amount of fringe benefits
lsted on the wage determination unless the Administrator of

the Wage and Hour Division determines that there is ar.
apprenticeship program associated with the correspond:?^
joumeyman-kvel wage rate on the wage determination which
provides for less than fuD fringe benefits for apprentices, in
which case such trainees shall receive the same fringe benefits
as apprentices.
(4) In the event the Employment and Training
Administration withdraws approval of a training program, the
contractor or tubcofxtractor will no longer be permitted to utilize
trainees at less than the applicable predetermined rate for the
work performed until an acceptable program is approved.
c Equal Employment Opportunity:
The utilization of apprentices, trainees, and journeymenlevel employees shall be in conformity with the cquaJ
employment opportunity requirements of Executive Order
11246, 23 CFR 23QA, and 29 CFR Part 30.
5. jlppreatices aad Trabrces (Frograimi nf tJbr U.S.
Department of Trmnsportatioa):
Apprentices and trainees working under apprenticeship and
skill training programs which have been certified by the
Secretary of Transportation as promoting equal employment
opportunity in connection with Federal-aid highway
construction programs arc not subject to the requirements of
paragraph 4 of this Section IV. The straight time hourly wage
rates for apprentices and trainees under such programs will be
established by the particular programs. The ratio of apprentices
and trainees to journeymen shall not be greater than permitted
by the terms of the particular program.
6. Withholding:
The SHA shall upon its own action or upon written request
of an authorized representative of the DOL withhold, or cause
to be withheld, from the contractor or subcontractor under this
contract or any other Federal contract wiih the same prime
contractor, or any other federally-assisted contract subject to
Davis-Bacon prevailing wage requirements which is held by the
same prime contractor, as much of the accrued payments or
advances as may be considered necessary to pay laborers and
mechanics, including apprentices, trainees, and helpers,
employed by the contractor or any subcontractor the full
amount of wages required by the contract. In the event of failure
to pay any laborer or mechanic, including any apprentice,
trainee, or helper, employed or working on the site of the work.
all or pan of the wages required by the contract, the SHA
contracting officer may, after written nouce to the contractor,
take such action as may be necessary to cause the suspension
of any further payment, advance, or guarantee of funds un:i;
such violations have ceased.
7. Overtime Requirements:
No contractor or subcontractor contracting for any pan
of the contract work which may require or involve the
employment of laborers, mechanics, watchmen, or guards
(including apprentices and trainees 'described in paragraphs *
and 5 above) shall require or permit any laborer, mechanic,
watchman, or guard in any workweek in which he/she is
employed on such work, to work in excess of 40 hours in such
workweek unless such laborer, mechanic, watchman, or guard
receives compensation at a rate not less than one-and-one-half
times his/her basic rate of pay for all hours worked in excess
of 40 hours in such workweek.
£. Violation:
Liabiliry for Unpaid Wages; Liquidated Damages- In the
even: of any violation of the clause set forth m paragraph 7

ovc, the contractor and any subcontraaor responsible
rrcfor shall be liable to the affected employee for his/her
paid wages. In addition, such contractor and subcontraaor
ill be liable to the United States (in the case of work done
der contract for the District of Columbia or a territory, to
± District or to such territory) for liquidated damages. Such
uidated damages shall be computed with respect to rich
dividual laborer, mechanic, watchman, or guard employed
violation of the clause set forth in paragraph 7, in the ram
S10 for each calendar day on which such employee was
quired or permitted to work in excess of the standard
jrkweck of 40 hours without payment of the overtime wages
quired by the clause set forth in paragraph 7.
9. Wlthbokfintfc* Unpaid W**a
The SHA shall upon its own action or upon written request
f any authorized representative of the DOL withhold, or cause
> be withheld, from any monies payable on account of work
rrformed by the contractor or subcontraaor under any such
mtraa or any other Federal contrma with the same prime
mtraaor, or any other federally-assisted contraa subject to
ic Contraa Work Hours and Safety Standards Act, which is
:ld by the same prime contraaor, such sums as may be
ctcrmined to be necessary to satisfy any liabilities of such
:>ntraaor or subcontraaor for unpaid wages and liquidated
amages as provided in the clause set forth in paragraph 8
bovc.
r

. STATEMENTS AND PAYROLLS

(Applicable to Federal-aid constnioion contracts and related
ubcontracts exceeding S2.000.)
1. Compliance with Copeland Regulations (29 CFR Part 3):
he contraaor shall comply with the Copeland Regulations of
he Secretary of Labor which are herein incorporated by
cfcrencc.
2. Piyrolls and Payroll Records:
a. Payrolls and basic records relating thcrao shall be
naintained by the contraaor and each subcontraaor during
he course of the work and preserved for a period of 3 years
rom the date of completion of the contraa for all laborers,
mechanics, apprentices, trainees, watchmen, and guards
working at the site of the work.
b. The payroll records shall contain the name, social
security number, and address of each such employee, his or her
correa classification, hourly rates of wages paid (including rates
of contributions or costs anticipated for bona fide fringe benefits
or cash equivalents thereof of the types described in Section
1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number
of hours worked, deductions made and aaual wages paid.
Whenever the ScCTctary of Labor, pursuant to Section IV,
paragraph 3b, has found that the wages of any laborer or
mechanic include the amount of any costs reasonably anridpaied
in providing benefits under a plan or program described in
Section 1(b)(2)(B) of the Davis-Bacon A a , the contraaor and
each subcontraaor shall maintain records which show that the
commitment to provide such benefits is enforceable, that the
plan or program is financially responsible, and that the plan
or program has been communicated in writing to the laborers
or mechanics affeaed, and records which show the costs
anticipated or the aaual costs incurred in providing such
benefits. Contraaors or subcontraaors employing apprentices
or trainees under approved programs shall maintain written
evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of apprentices
and trainees, and the ratios and wage rates prescribed in the
applicable programs.

c F**-h coaumaor and subcontraaor shall furnish each
week in which any contraa work is performed to the SHA
resident engineer a payroll of wages paid each of its employees
(including apprentices and trainees described in Section IV9
paragraphs 4 and 5 and watchmen and guards engaged on work
during the preceding weekly payroll period). The payrolls
submitted shall set out accurately and completely all of the
information required to be maintained under paragraph 2b of
this Section V. This information may be submitted in any form
desired. Optional Form WH-347 is available for this purpose
and may be porchajed from the Superintendent of Documents
(Federal stock number 029-005-0014-1), VS. Goveniment
Printing Office, Wathmgton, D . C 2O402. The prime contractor
is responsible for the submission of copies of payrolls by all
gubcontracton.
d. Each payroll submitted shall be accompanied by a
"•Statement of Compliance/ 9 signed by the contraaor or
subcontractor or his/her agent who pays or supervises the
payment of the persons employed under the contraa and shall
certify the following:
(1) that the payroll for the payroll period contains the
information required to be maintained under paragraph 2b of
this Section V and that such information is correa and complete;
(2) that such laborer or mechanic (including each helper,
apprentice, and trainee) employed on the contraa during the
payroll period has been paid the full weekly wages earned,
without rebate, either directly or indirealy, and that no
deductions have been made either directly or indirealy from
the full wages earned, other than permissible deduoions as set
forth in the Regulations, 29 CFR Part 3;
(3) that each laborer or mechanic has been paid not less
than the applicable wage rates and fringe benefits or cash
equivalents for the classification of work performed, as specified
in the applicable wage daermination incorporated into the
contraa.
c. The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form
WH-347 shall satisfy the requirement for submission of the
"Statement of Compliance" required by paragraph 2d of this
Section V.
f. The falsification of any of the above certifications may
subjea the contraaor to civil or aiminal prosecution under
Seaion 1001 of Title 18 and Section 231 ofTitie31 of the United
States Code.
g. The contraaor or subcontraaor shall make the records
required under paragraph 2b of this Section V available for
inspection, copying, or transcription by authorized
representatives of the SHA, the FHWA, or the DOL, and shall
permit such representatives to interview employees during
working hours on the job. If the contraaor or subcontraaor
fails to submit the required records or to make them available,
the SHA, the FHWA, DOL, or all may, after written notice
to the contraaor, sponsor, applicant, or owner, take such
actions as may be necessary to cause the suspension of any
further payment, advance, or guarantee of funds. Furthermore,
failure to submit the required records upon request or to make
such records available may be grounds for debarment aaion
pursuant to 29 CFR 5.12.
3. Final Certificate:
Upon completion of the contraa. the contraaor shall
submit to the SHA contraaing officer, for transmissjon to the
FHWA with the voucher for final payment for any work

rrformcd under the contraa, & certificate concerning wages
)d classifications for Laborers, mechanics, watchmen, and
jards employed on the project, in the following form:
he undersigned contractor on
(Project: No )
ercby certifies that all laborers, mechanics, apprentices,
ainecs. watchmen, and guards directly employed or employed
y any subcontractor performing work under the contract on
le project have been paid wages at rates not less than those
squired by the contraa provisions, and that the work
erformed by each such laborer, mechanic, apprentice, or
"ainec, watchman, and guard conformed to the classifications
rt forth in the contraa or training program provisions
pplicablc to the wage rate paid.
ignature and title

_ _ _ _ _ _

?L RECORD OF MATERIALS, SUPPLIES,
AND LABOR
1. On aU Federal-aid primary, urban, and Interstate System
ontraos, except those which provide solely for the installation
»f protective devices ai railroad grade crossings, those which
re construaed on a force account or direct labor basis, highway
eautification contracts, and contracts for which the total final
onstruction cost for roadway and bridge is less than $1,000,000
23 CFR Part 635) the contraaor shall:
a. Become familiar with the list of specific materials and
upplics contained in Form FrfWA-47,4 •Statement of Materials
md Labor Used by Contraaor of Highway Construction
nvolving Federal Funds/' prior to the commencement of work
tndcr this contraa.
b. Maintain a record of the total cost of all materials and
;uppbes purchased for and incorporated in the work, and also
)f the quantities of those specific materials and supplies listed
>n Form F H W A - 4 7 , and in the units shown on Form
FHWA-47.
c. Furnish, upon the completion of the contraa, to the
SHA resident engineer on Form FHWA-47 together with the
data required in paragraph lb relative to materials and supplies,
a finaJ labor summary of aU contraa work indicating the total
hours worked and the total amount earned.
2. At the prime contraaor's option, either a single report
covering all contraa work or separate reports for the contraaor
and for each subcontraa shall be submitted.

VII. SUBLETTING OR ASSIGNING
THE CONTRACT
1. The contraaor shalj perform with its own organization
contraa work amounting to not less than 30 percent (or a greater
percentage if specified elsewhere in the contraa) of the total
original contraa price, excluding any spcdalry items designated
by the State. Specialty items may be performed by subcontraa
and the amount of any such specialty items so performed may
be deducted from the totaJ original contraa price before
compuiing the amoun: of work required to be performed by
the contraaor's own org?nir.atioo (23 CFR Part 635).

a. "Its own organization** shall be construed to include
only workers employed and paid directly by the prime contraaor
and equipment owned or rented by the prime contraaor, with
or without operators. Such term docs not include employees
or equipment of a subcontractor, assignee, or agent of the prime
contractor.
b. ••Specialty Items" shall be construed to be limited to
work that requires highly specialized knowledge, abilities, or
equipment sot ordinarily available in the type of contracting
organizations qualified and expected to bid on the contraa as
a whole and in general are to be limited to minor components
of the overall contract.
2. The contract amount upon which the requirement set forth
in paragraph 1 of this Section VII is computed includes the cost
of m i i m i h and manufactured products which are to be
purchased or produced by the contractor under the contraa
provisions.
3. The contraaor shall furnish ( i ) a competent
superintendent or supervisor who is employed by the firm, has
fulJ authority to direct performance of the work in accordance
with the contraa requirements, and is in charge of all
construction operations (regardless of who perforins the work)
and (b) such other of its own organizational resources
(supervision, management, and engmecring services) as the SHA
contracting officer determines is necessary to assure the
performance of the contraa.
4. No portion of the contraa shall be sublet, assigned or
otherwise disposed of except with the written consent of the
SHA contracting officer, or authorized representative, and such
consent when given shall not be construed to relieve the
contraaor of any responsibility for the fulfillment of the
contraa. Written consent will be given only after the SHA has
assured thai each subcontraa is evidenced in writing and that
it contains all pertinent provisions and requirements of the prime
contraa.

VIII. SAFETY: ACCIDENT PREVENTION
1. In the performance of this contraa the contraaor shall
comply with aU applicable Fcdcnl, State, and local laws
governing safety, health, and sanitation (23"CFR Pan 635). The
contraaor shall provide all safeguards, safety devices and
protective equipment and take any other needed actions as it
daermines, or as the SHA contracting officer may determine,
to be reasonably necessary to protea the life and health of
employees on the job and the safety of the public and to protea
property in connection with the performance of the work
covered by the contraa.
2. It is a condition of this contraa, and shall be made a
condition of each subcontraa entered into pursuant to this
contraa, that the contractor and any siibcontraaor shall not
require any laborer or mechanic employed in performance of
the contraa to work in swroandings or under conditions which
are unsanitary, hazardous, or dangerous to his/ha health or
safay, as daermined under construction safety and health
standards (Title 29. Code of Federal Regulations, Pan 1926
(formerly Pan 1518) as may be revised] promulgated by the
Secretary of Labor, in accordance with Seaion 107 of the
Contraa Work Hoars and Safery Standards Aa (S3 Stat. 96).

"ti

L FALSE STATEMENTS CONCERNING
HIGHWAY PROJECTS
In order to assure high quality and durable construction in
mformity with approved plans and specifications and a high
•grec of reliability on statements and representations made by
ginecrs, contractors, suppliers, and workers on Federal-aid
ghway projects, it is essential that all persons concerned with
e project perform their functions as carefully, thoroughly,
id honestly as possible. Willful falsification, distortion, or
isrepresentation with respect to any facts related to the project
t violation of Federal law. To prevent any misunderstanding
yarding the seriousness of these and similar acts, the following
ttice shall be posted on each Federal-aid highway project (23
FR Part 635) in one or more places where it is readily available
all persons concerned with the project:

NOTICE TO ALL PERSONNEL ENGAGED ON
FEDERAL-AID HIGHWAY PROJECTS
tic 18, United States Code, Section 1020, reads as follows:
"Whoever, being an officer, agent, or employee of the United
lies, or of any State or Territory, or whoever, whether a
rson, association, firm, or corporation, knowingly makes any
Ise statement, false representation, or false report as to the
aractcr, quality, quantity, or cost of the material used or to
used, or the quantity or quality of the work performed or
be performed, or the costs thereof in connection with the
bmission of plans, maps, specifications, contracts, or costs
construction on any highway or related project submitted
r approval to the Secretary of Transportation; or.
"Whoever knowingly makes any false statement, false
presentation, false report or false claim with respect to the
aracter, quality, quantity, or cost of any work performed or
be performed, or materials furnished or to be furnished, in
nnection with the construction of any highway or related
oject approved by the Secretary of Transportation; or
••Whoever knowingly makes any false statement or false
presentation as to material fact in any statement, certificate,
report submitted pursuant to provisions of the Federal-Aid

+ A2.

Roads Act approved July 1, 1916, (39 Stat. 355), as amended
and supplemented;
"Shall be fined not more than 510,000 or imprisoned not
more fh»" 5 years, or b o t h / '

X. IMPLEMENTATION OF CLEAN AIR ACT AND
FEDERAL WATER POLLUTION CONTROL ACT
(Applicable Federal-aid construction contracts and related
subcontracts exceeding SI00,000.)
By submission of this bid, or the execution of this contract
or subcontract, as appropriate, the bidder. Federal-aid
constnoctioncontractor. or subcontractor, as appropriate, will
be deemed to have stipulated as follows:
1. That any facility that is or will be utilized in the
performance of this contract, unless such contract is exempt
under the Clean Air Act, as amended (42 U.S.C. 1857 ct seq..
as amended by Pub. L. 91-604), and under the Federal Water
Pollution Control Act, as amended (33 U.S.C. 1251, ct seq.,
as amended by Pub. L. 92-500), Executive Order 11738. and
regulations in implementation thereof (40 CFR Pan 15) is not
listed, on the date of contract award, on the U.S. Environmental
Protection Agency (EPA) List of Violating Facilities pursuant
to 40 CFR 15.20.
2. That the firm agrees to comply and remain in compliance
with all the requirements of Section 114 of the Clean Air Act
and Section 308 of the Federal Water Pollution Control Act
and all regulations and guidelines listed thereunder.
3. That the firm shall promptly notify the SHA of the recrp:
of any communication from the Director, Office of Federal
Activities. EPA, indicating that a facility that is or will be
utilized for the contract is under consideration to be listed on
the EPA List of Violating Facilities.
4. That the firm agrees to include or cause to be included
the requirements of paragraphs 1 through 4 of this Section X
in every nonexerapt subcontract, and further agrees to take such
action as the government may direct as a means of enforcing
such requirements.
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ADDENDUM TO FORM FHWA-127 3. REQUIRED CONTRACT PROVISIONS
This certification applies to subcontractors, material
suppliers, vendors and other lower tier participants.
- Appendix B of 49 CFR Part 29 Appendix B—Certification Regarding Debarment, Suspension,
Ineligibility and Voluntaxy Exclusion—Lower Tier Covered
Transactions
Instructions

for

Certification

1. By signing and submitting this proposal, the
prospective lower tier participant is providing the
certification sen out below.
2. The certification in this clause is a material
representation of fact upon which reliance was placed when
this transaction was entered into. If it is later determined
that the prospective lower tier participant knowingly
rendered an erroneous certification, in addition to other
remedies available to the Federal Government, the department
or agency with which this transaction originated may pursue
available remedies, including suspension and/or debarment.
3. The prospective lower tier participant shall
provide immediate written notice to the person to which this
proposal is submitted if at any time the prospective lower
tier participant learns that its certification was erroneous
when submitted or has become erroneous by reason of changed
circumstances.
4. The terms "covered transaction/1 "debarred/1
"suspended/1 "ineligible/1 "lower tier covered transaction/1
"participant/1 "person," "primary covered transaction/1
"principal/1 "proposal/1 and "voluntarily excluded/1 as used
in this clause, have the meanings set out in the Definitions
and Coverage sections of rules implementing Executive
Order 12549. You may contact the person to which this
proposal is submitted for assistance in obtaining a copy of
those regulations.
5. The prospective lower tier participant agrees by
submitting this proposal that, should the proposed covered
transaction be entered into, it shall not knowingly enter
into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily
excluded from participation in this covered transaction,
unless authorized by the department or agency with which this
transaction originated.
6. The prospective lower tier participant further
agrees by submitting this proposal that it will include this
clause titled "Certification Regarding Debarment,
Suspension, Ineligibility and Voluntary Exclusion—Lower

Tier Covered Transaction/' without modification, in all
lower tier covered transactions and in all solicitations for
lower tier covered transactions.
7. A participant in a covered transaction may rely
upon a certification of a prospective participant in a lower
tier covered transaction that it is not debarred, suspended,
ineligible, or voluntarily excluded from the covered
transaction, unless it knows that the certification is
erroneous. A participant may decide the method and frequency
by which it determines the eligibility of its principals.
Each participant may, but is not required to, check the
Nonprocurement List.
8. Nothing contained in the foregoing shall be
construed to require establishment of a system of records in
order to render in good faith the certification required by
this clause. The knowledge and information of a participant
is not required to exceed that which is normally possessed by
a prudent person in the ordinary course of business dealings.
9. Except for transactions authorized under paragraph 5
of these instructions, if a participant in a covered
transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred,
ineligible, or voluntarily excluded from participation in
this transaction, in addition to other remedies available to
the Federal Government, the department or agency with which
this transaction originated may pursue available remedies,
including suspension and/or debarment.
Certification Regarding Debarment, Suspension, Ineligibility
Voluntary Exclusion—Lower Tier Covered
Transactions

and

(1) The prospective lower tier participant certifies, by
submission of this proposal, that neither it nor its
principals is presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
participation in this transaction by any Federal department
or agency.
(2) Where the prospective lower tier participant is
unable to certify to any of the statements in this
certification, such prospective participant shall attach an
explanation to this proposal-
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ATTTSTIOK COKTHACTORS
tlO Affirmative Action Requirements on
Ytitr*)
end Tt6cT*l-Aid
Conitruc^lon Contract*
Changet In Kof^tovn ? 3 m »nd Specie) lid Conditions
All laposed ?lens and the Philadelphia H e n approvals have been rescinded.
The use of Special lid Conditions vill discontinue*
Key Requirements
Effective immediately all requests for bldr/sollcltatlons on ell contracts
and subcontrscts of $10,000 or more t vill include the Kotlce pf Keculrener.t
for Affirmative Action to Ensure Icual Employment Opportunity, (Ixecutlve
Cr/rr ;??^f>. f/T!'*"- 'y r*' r* ' '*•
-' ~> '-* *- * Imployment
L-:~: V': .Lil'J
• • , • ve Order 1 3 2 U .
(Af'rLuclx i'j . lr.c rruv;i:cr.t ci la*1r.te~*-*-2vill continue to be used.
Vc recopnize that there vill be some duplicative material in the contracts
as a result of incorporating the nev OFCCF requirements, lut ve cannot
discontinue use of the Special frovision (Attachment I of FEPM 6---J-2)
as It is regulatory material vhich requires an amendment by the Secretary
of Transportation and publishing in the Federal Register. We htve beer.
informed by our Washington Office that TKfH 6-4-1-2 vill be amended tc
eliminate any duplication in the contract provillous.
Appendix A, Srtlce of Rcculrer^er.: for Affirmative Action tc Insure It-il
Inplovaent Opportunity, must include the goals for minority anc legale
participation in each craft on all contracts and subcontracts.
As indicated in the final rulemaking published in the October 3, 19ED, Federal
Register by the Office of Federal Contract Compliance frogreas, standards
and goals for minority utilization, throughout the country, have nov been
implemented. Coals for minority representation Is each trade are shovn in
Attachment A for the contractor's use and guidance• (As previously indicated,
the goals for female utilitation vill apply to all contracts and subcontracts
irrespective of their geographical location.)
Paragraph 3 t of Appendix A pointa out that the Contractor vill provide
vritten notification to OFCC? of averd of any subcontract In excess of
$10,000. The contractors must be advised that their notification vill
continue, as our regular reporting procedures, by making such notification
to the Utah I>epartment of Transportation vtich vill then report it to the
FXVAf vhich vill then report to 0TCC?.

revised 11-24-W
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Kctice of Requirement for Affirmative Action To Ensure Equal Enpleyrtr.:
Opportunity (Executive Order 11246)
1. The Offerors or Jidder'e attention la called to the "Equal 0p?£ riu ~<Clause" and the "Standard Federal Equal Iaq>loymcnt f pacifist ions" J i * "**:
forth herein.
2.
The goals end timetables for minority and female participation,
expressed in percentage terms for the Contractor's aggregate workforce in
each trade on all construction vork In the covered *T%A, are BI fellow*:
Coals for minority
Ti*t-r«blcr

Coals for fera!e

t^TTfrfrrticTs fcr

April 1 # !*££• unti, ;<,_;..*;. il, h : i
October 3, 19E0

5./

\

t .9'
——""

These goals ere applicable to all the Contractor^ construction vork
(whether or not it is Federal or federally assisted) performed in the
covered ares- If the contractor performs construction work in a ftcfraphiral
area locsted outside of the covered area. It shall apply the goals
established for such geographical ^TMA vhere the vork is actually
ptzfcrzti.
See Attachment A. Vith regard to this aecond area, the contractor alsc is
subject to the goals for both its federally involved and nonfederally
involved construction.
The Contractor's ccrplience vith the Executive Order and the regulations
in 41 CFK ?art 60-4 shall be btsed on its ir^lcmcntation of the Equal
Opportunity Clause, specific affirmative action obligations required by the
specifications set forth in 41 CTR 6CK4.3(a)« and its efforts tc rce:
the goals. The hours of minority and female arployment and training rus:
be substantially uniform throughout the length of the contract, and ir.
each trade, and the contra cor shall make s good faith effort to er-lcy
minorities and vomen evenly on each of Ita projects. The transfer cf
minority or ferule ecployees or trainees froo Contractor to Contractrr
or fror. project to project for the sole purpose of meeting the Contractor'*
goals shall be a violation of the contract, the Executive Order and the
regulations in 41 CFR fart 60-4. Cocplisnce vith the goals vill be
measured againat the total vork hours performed.
3.
The Contractor shall provide vrltten motificatlon to the Director
of the Office of Federal Contract Compliance frograms within 10 working
days of award of any construction subcontract In excess of $10,000 at
any tier for construction vork mader the contract resulting froc this
solicitation. The notification ahall list the name, address snd telephone
number of the subcontractor! employer identification masher of the subcontractor; estimated dollar amount of the eubcontract; estimated starting
and corslet ion datee of the subcontract; and the geographical area in
which the subcontract is to be performed.
4.
As used in this Notice. Bn6 in the contract resulting fror. this
solicitation, the "covered arcs" is. State of Ctah#County of /&X
££_2&s\
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Standard f e d e r a l tcual Enploynent Opportunity Construction
Contract S p e c i f i c a t i o n s (Executive Order 1124t)
l . X t used i n thtse s p e c i f i c a t i o n s t
a. 'Covered area" means the sjeofraphieal area d e s c r i b e
i n t h e s o l i c i t a t i o n from which t h i s c o n t r a c t resulted}
b. •Director* » n n i D i r e c t o r , Office of federal Contract
Compliance frocraais, United S t a t e s Department of Labor, or
a.ny person t o whoa the Director d e l e g a t e s authority?
c . *i>p3oyer i d e n t i f i c a t i o n number* means the federal
S o c i a l Security nuober used on the linployer's Quarterly
f e d e r a l Tax Peturn, O.S. Treasury Department fern 941.
d. V.inority" includes*
( i ) Slack ( a l l persons having o r i g i n s i n any of tht
Slack African r a c i a l croups not of Kispanic o r i g i n ) }
( i i ) Hispanic ( a l l persons of Mexican, Puerto Picer.,
Cuban, Central or South American or other Spanish Culture
cr o r i g i n , r e g a r d l e s s of race)}
( i i i ) Asian and Pacific Islander ( a l l ftztom
having
o r i g i n s i n any of the o r i g i n a l peoples of the far T i f t ,
Southeast A s i a , the Indian Subcontinent, cr the Pacific
I s l a n d s ) ; and
(iv) X^erican Indian or Alaskan Native ( a l l persons
having o r i g i n s i n any of the o r i g i n a l peoples of North
Ar.erice and maintaining i d e n t i f i a b l e t r i b a l a f f i l i a t i o n s
through mender ship and p a r t i c i p a t i o n or community i d e n t i f i cation) .
•
2 . Whenever the Contractor,-or any Subcontractor at
any t i e r , subcontracts a portion of the work involving any
c o n s t r u c t i o n t r a d e , i t ahall p h y s l e a l l y include i n each
subcontract i n excess of $20,000 the p r o v i s i o n s of these
s p e c i f i c a t i o n s and the Notice vhich c o n t a i n s the applicable
f o a l s for minority and female p a r t i c i p a t i o n and which i s aet
f o r t h i n the s o l i c i t a t i o n s from vhich t h i s c o n t r a c t r e s u l t e d .
3 . I f the Contractor i s p a r t i c i p a t i n g (pursuant t o 41
CT* ( 0 - 4 . S ) i n a Hometown Plan •pprovmA by t h e D.f. Department of Labor i n the covered area e i t h e r i n d i v i d u a l l y ex
through an a s s o c i a t i o n , i t s affirmative a c t i o n o b l i g a t i o n s
on a l l work i n the flan area (including f o a l a and timetables)
s h a l l be in accordance with that f l a n for those tradas
which have unions participating i n the M a n . Contractors must
be a b l e t o demonstrate t h e i r p a r t i c i p a t i o n i n and compliance
v i t h the provisions of any such Hometown f l a n , rach contract o r or Subcontractor p a r t i c i p a t i n g i n an ApprovtA flan i s
i n d i v i d u a l l y r e q u i r e d t o corr-ply v i t h i t s o b l i g a t i o n s u n d t r
t h « E£0 c l a u s e , *nd t o n*Ve a good, f a i t h e f f o r t t o a c h i e v e
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each got! under the Plan in each trade in which each goal
under the Plan in each trade in which it ha* Mployees. The
overall good faith performance by other Contractors or Subcontractors toward a goal in an approved Plan does not
excuse any covered Contractor^ or Subcontractor's failure
to take good faith afforts to achieve the flux foal* and
timetables.
4.
The Contractor ahall implement the specific affirmative
action atandards provided in paragraphs 7a through p of these
specifications. The goals set forth in the solicitation fror
which this contract resulted are expressed as percentages of the
total hours of employment and training of minority and female
utilization the Contractor should reasonably be able to achieve
in each construction trade in which it has exsployees in the ccvere
area. Covered Construction contractors performing constructicr.
work in geographical areas where they do not have a Federal
or federally assisted construction contract shall apply the
minority and female goals established for the geographical aret
where the work is being performed. Coals are published periodically in the Federal Register in notice form, and such notices
may be obtained from any Office of Federal Contract Compliance
Programs office or from Federal procurement contractinc officers.
The Contractor is expected to make substantially uniform
progress in meeting its goals in each craft during the period
specified.
5.
Neither the provisions of any collective bargair.ir.c
agreement, nor the failure by a union with whom the Contractor
has a collective bargaining agreement, to refer either
minorities or women shall excuse the Contractor's obligations
under these specifications. Executive Order 11246, or the
regulations promulgated pursuant thereto.
6.
In order for the nonworking training hours of apprentices and trainees to be counted in meeting the goals, such
apprentices and trainees must be employed by the Contractor
during the training period, and the Contractor must have rade
a commitment to employ the apprentices and trainees at the
completion of their training, subject to the availability of
employment opportunities. Traineee must be trained pursuant to
training programs approved by the U.K.fc*T>»rt***ntof Labor.
7*
7h> Zzr.tzzztzz
« u . i ;:*X« specific affirmative actions
to ensure equal employment opportunity. The evaluation of the
Contractor^ compliance with these specifications shall be
based upon its effort to achieve maximum results from its
actions. The Contractor shall document these efforts fully,
and shall implement affirmative action steps at least as
extensive as the following!
a.
Insure and maintain a working environment free of
harassment, intimidation, and coercion at all sites, and in
all facilities at which the Contractor's employees are assigned
to work. The Contractor, where possible, will assign two cr
more women to each construction project. The Contractor shall
specifically ensure that fell foremen, superintendents, and
other on-site supervisory personnel are aware of and
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carry out the Contractor** obligation to maintain such a
vorking environment, vith epecific attention to minority
or female individuals vorking at such aitaa or in auch
facilities.
b. Establish and maintain a currant liat of minority
and ftJult recruitment aourcaa# provide written notification
to minority and female racruitmant aourcaa and to community
organisetione when the Contractor or ita union have
enjoyment opportunities available, and maintain a record
of the organization'a responses*
c. Maintain a currant file of the names, addresses and
telephone numbers of each minority and female off-the-atreet
applicant and minority or female referral tiort a union, a
recruitment source ox community organisation ^r^& of what
action was taXen with respect to each individutl* 2f auch
individual was sent to the union hiring hall for referral
and was not referred back to the Contractor by the union or,
if referred, not employed by the Contractor, thia ahall be
documented in the file vith the reason thereorf along vith
vhatever additional actions the Contractor may have taXen.
d. Provide immediate vrittan notification to the Director vhen the union vith which the Contractor has a collective
bargaining agreement has not referred to the Contractor a
minority person or voman aent by the Contractor, or vhen
the Contractor has other information that the union referral
proceas his impeded the Contractor's afforta to meet its
obligations.
a. Develop on-the-job training opportunities and/or
participate in training programs for the area vhich
expressly include minorities and vomen, including upgrading programs and apprenticeship and trainee programs
relevant to the Contractor^ smpl^v^ast assxds, especially
thoae programs funded or approved fry the Department of
JUbor* The Contractor ahall provide notice of these programs
to the sources complied tinder ?b above.
t . Disseminate the Contractor^ ttO policy by providing
notice of the policy to unions and training programs and
requesting their cooperation in assisting the Contractor in
meeting its ttO obligations! by including it in anv policy
manual and collective bargaining aoreeaenti by publicising
it in the company newspaper* annual report, etc., by specific
review of the policy vith all management peraonnel and vith
all minority and female employees at lc*it once a yean anfl
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by posting t h t company EtO p o l i c y on b u l l e t i n aoirflt accessi b l e t o a l l employees a t aach l o c a t i o n where construction
vork i s performed.
f. Review, a t l e a s t annually, t h t company** rtO policy
and a f f i r m a t i v e a c t i o n o b l i g a t i o n s under thest s p e c i f i c a t i o n !
w i t h a l l employees having any r e s p o n s i b i l i t y for h i r i n g ,
assignment, l a y o f f , termination or other employment d e c i s i o n s
including s p e c i f i c r e v i t w of t h e e t items v i t h e n s i t t superv i s o r y personntl such as Superintendents, General Foremen,
e t c . - , prior t o the i n i a t i o n of construction work a t any job
s i t e . A w r i t t e n record s h a l l be made and maintained i d e n t i fying the time and p l a c e of theae n e t t i n g s , persons attending,
subject n a t t e r d i s c u s s e d , and d i s p o s i t i o n of the subject
matter.
h. Disseminate the Contractor's ttO policy e x t e r n a l l y
by including i t i n any a d v e r t i s i n g i n the news media, s p e c i f i c a l l y i n c l u d i n g m i n o r i t y and female news madia, and
providing w r i t t t n n o t i f i c a t i o n t o and discussing the
Contractors and Subcontractors v i t h whore tht Contractor does
or a n t i c i p a t e s doing b u s i n e s s .
i . Direct i t s recruitment e f f o r t s , both oral and w r i t t e n ,
t o minority, female and community organisations, t o schools
v i t h minority and female students and t o minority and female
recruitmei<t arid t r a i n i n g o r g a n i s a t i o n s serving the Contractor's
recruitment area and employment n t e d s . Mot l a t e r than ont
month prior t o t h t d a t e for the acceptance of applications
for apprenticeship or other t r a i n i n g by Any recruitment eouree,
the Contractor s h a l l send w r i t t e n n o t i f i c a t i o n t o organisations
auch as the above, d e s c r i b i n g the openings, screening
procedures, and t e s t s t o be used i n the s e l e c t i o n process.
} . mcoura?e p r e s e n t minority and female employees t o
r e c r u i t other m i n o r i t y persons and women and, where reasona b l e , provide a f t e r s c h o o l , summer and vacation employment
t o minority and female youth both on the s i t e and i » other
areas of a C o n t r a c t o r ' s workforce.
k. V a l i d a t e a l l t e s t s and ether s e l e c t i o n requirements
where there i s an o b l i g a t i o n t o s o so under 41 CT* ?art a0-3.
1 . Conduct, a t l e a s t annually, an inventory and evalua t i o n at l e a s t of a l l minority and female personnel for
promotional o p p o r t u n i t i e s *r>6 encourage theae employtts t o
seek or to prepare f o r , through appropriate t r a i n i n g , e t c .
such o p p o r t u n i t i e s .

1&0
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*. tnsu.e that seniority practices, jeb eleesificetior.j,
vork eesignments and other personnel practice*, to not have
• discriminatory affect by continually monltmrlng All
personnel and employment related activities to ensure that
the X£0 policy and the Contractor's obligations under these
specifications srs being carried cut.
n. Insure that all facilities and company activities
ere noneegregeted except that separate or single-user toilet
and necessary changing facilltes shall be provided to assurt
privacy between the sexes.
0. Document and maintain s record of all solicitations
ef offers for subcontracts freer* minority and female construction contractora and suppliers, including circulation of
solicitations to minority and female contractor associations
and othtr businesss sssocietions.
p. Conduct a review, et least annually, of all auperviscri*
adherence to and performance under the Contractor's L£0
policies end affirmative action obligation.
1. Contractors are encouraged to participate in voluntary
associations vhieh assist in fulfilling one or more or theix
affirmative action obligations (?a through p ) . The efforts
of a contractor association, joint contractor-union
contractor-community, or other similar group of which the
contractor is s member and participant, say be asserted as
fulfilling any one or more of its obligations under 7a through
p of these Specifications provided that the contractor
actively participates in the group, makes every effort to
assure that the group, has a positive impact on the employrent of minorities and women in the industry, ensures that
the concrete benefits of the program are reflected in the
Contractor's minority'and female workforce participation,
makea a good faith effort to meet its Individual goal and
tlmttables, end can provide sceess to documentation which
demonstrates the effectiveness of actions taken on behalf
of the Contractor. The obligation to ceaply, however, la the
Contractor's and failure of such a froup to fulfill an
obligation shall mot be a defense for the Contractor's
noncompliance.
i. A single goal for minorities and a separate single
oal for women have been established. The Contractor, however,
s required to provide equal employment opportunity and to
take affirmative action for all minority groups, both male
and female, and all women, both minority and non-minority.
Consequently, the Contractor may be in violation of the

J
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Executive Order if • particular ejroup is employed in a
substantially disparate Mnntr (for example, tvtn thouoh
the Contractor has achieved its goals for women fenerally
the Contractor may be in violation of the Executive Order
it * specific minority froup of women is onderutilieed).
10. The Contractor shall t»ot use the coals and timetables or affirmative action standards to discriminate
against any person because of race, color, religion, sex,
or national origin.
11. The Contractor shall not enter into any Subcontract
vith any person or firm debarred from Government contract*
pursuant to Executive Order 11246.
12.-The Contractor shall carry out such sanction* and
penalties for violation of these specifications and of the
Equal Opportunity Clause, including suspension, termination
and cancellation of existing-subcontracts as may be arposrd
or ordered pursuant to Executive Order 1124€, as amended,
And its implementing regulations, by the Office of Federal
Contract Compliance ?rograms. Any contractor.who fails to
carry out such sanctions and penalties shall be in violation
ef theke specifications and Executive Order 1124f, A% tended.
13. The Contractor in fulfilling its obligations under
these specifications, shall implement specific affirmative
action steps, at least as extensive AS those standards prescribed in paragraph 7 of these specifications, so as to
achieve maximum results from its efforts to ensure equal
employment opportunity. If the Contractor fails to comply
with the requirements of the Executive Order, the implementing regulations, or these specifications, the Director shall
proceed in accordance with 41 Cf* $0-4.1.
14. The Contractor shall designate a responsible
official to monitor all employment related activity to ensure
that the company EEO policy is being carried out, to submit
reports relating to the provisions hereof as may be required
by the Government and to keep records. Records shall at least
include for each employee tbe name, address, telephone numbers,
construction trade, union affiliation if any, employee
identification number when assigned, social security nuwber,
race, sax, status («.«/•» mechanic, apprentice, trainee,
helper, or laborer), dates of changes in status, hours
worked per week in the indicated trade, rate of p*y. and
locations at which the work* was performed. Records shall be
maintained in an easily understandable and retrievable form;
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WILFORD A. BEESLEY (0267)
STANFORD P. FITTS (4834)
BEESLEY, FAIRCLOUGH, CANNON & FITTS
300 Deseret Book Building
40 East South Temple Street
Salt Lake City, Utah 84111
Telephone: (801) 328-3500

IN THE FIRST CIRCUIT COURT, STATE OF UTAH
BOX ELDER COUNTY, BRIGHAM CITY DEPARTMENT
F.M. ELECTRIC, INC.,
AFFIDAVIT OF KIP WADSWORTH
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

Plaintiff,
vs.
RALPH L. WADSWORTH CONSTRUCTION
COMPANY, MCNEIL CONSTRUCTION
COMPANY and AMERICAN CASUALTY
OF REDDING, PA, a surety company,
Defendants.

STATE OF UTAH
COUNTY OF SALT LAKE )

ss.

KIP WADSWORTH, being first duly sworn on oath, deposes and
says:
1.

I

am

the

General

Manager

of

Ralph

L.

Wadsworth

Construction Company ("Wadsworth") and have personal knowledge of
the matters stated in this Affidavit.
1
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2.

Prior to January 29, 1990, Wadsworth entered

into a

Contract with the Utah Department of Transportation (,fUD0T,f) for
construction

of a UDOT highway project known

Plymouth, Project No. I-ID-15-8(87)380.

as Tremonton

to

Wadsworth then entered

into a subcontract with FM Electric for a portion of the work.

The

document attached herewith as Exhibit "A" is a true and accurate
copy of the subcontract between Wadsworth and FM Electric.
3.

The

subcontract provides that Wadsworth will pay

Electric as Wadsworth is paid by the owner, UDOT.

FM

Although the

project has been completed for over a year, Wadsworth has not been
paid

its

final

$350,000.00.

payment

under

the

Contract

of

approximately

This is because the UDOT documents necessary for UDOT

to process the final payment have been subpoenaed by the United
States Department of Justice as part of an investigation of UDOT.
Wadsworth is informed that the documents will be released to UDOT
and

the

payment

is

anticipated

to

be

processed

and

made

to

Wadsworth within a few months.
4.

Wadsworth fully intends to make the final payment to FM

Electric, with interest, promptly upon receiving the final payment
from UDOT.

Wadsworth has not made final payment to FM Electric

because Wadsworth has not received payment from UDOT.
Subcontract with

FM Electric, final payment

Under the

is not due to FM

Electric until Wadsworth receives final payment from UDOT.
2

5.

In March of 1992, I personally telephoned Frank Montoya

at FM Electric to discuss this matter.

I discussed with Mr.

Montoya the fact that the Subcontract upon which he was suing
specifically stated that FM Electric was not entitled to payment
until Wadsworth received payment from the Utah Department of
Transportation ("UDOT"). Mr. Montoya did not dispute this fact and
said he would call UDOT himself and see about getting payment
released.
Dated this

l|

day of May, 1992.

Wadsworth

Subscribed and sworn to befdre me this jj

1
day of May, 1992,

Notary Public Q.p
i ^rj
Residing in
/*M/. l/l
My Commission expires:
NOTARY PUBLIC

PATRICIA L 6EESLEY
4C East Scum Temple *300
Salt lake City Utah 84111
My Commission Expires 12/20/94
STATE OF U T A H

3

125

CERTIFICATE OF SERVICE
I certify that I caused a true and correct copy of the
foregoing to be mailed, United States Mail, First Class, postage
prepaid, to the following this Jjf

day of May, 1992:

Robert F. Babcock
Randy B. Birch
WALSTAD & BABCOCK
254 West 400 South, # 200
Salt Lake City, Utah 84101
Ronald C, Barker
2870 South State Street
Salt Lake City, Utah 84115-3692
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S a l t Lake C i t y
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Ralph L. Wadsworch C o n s t r u c t i o n Company, I n c .

.hereinafter referred to as the Contractor, and

F.M. ELECTRIC; 7117 SOUTH 400 WEST, SUITE #6, MIDVALE, UTAH

84047

hereinafter referred to as the Subcontractor. We bind ourselves, our heirs, executors, administrators, successors, and assigns
jointly and severally firmly by these presents.
WITNESSETrl: That for and in consideration of the covenants herein contained, the Contractor and the Subcontractor
agree as follow*:

1.

SCOPE OF WORK
That the work to be performed by the Subcontractor under the terms of this agreement consists of the following:

Furnishing of all labor and material, tools, implements, and equipment, scaffolding, permits, fees, e t c , to do all o f the
following:

See Schedule A

( Attached)

When the Subcontractor does not install all material furnished under this Subcontract such material as is not installed
U t o be delivered F.O.B.

- .- -

,

JobsitC

..,..,

„

-,- ,-

J^

in strict accordance with the plans and specifications as prepared by «
Architect and/or Enpncer. for the construction of

Utah Department -of Transportation
1

1

P r o j e c t No. I - I D - 1 5 - 8 ( 8 7 ) 3 8 0 ;

Tretnonton t o Plymouth
Utah Department o f T r a n s p o r t a t i o n

Owner

for which construction the Contractor has the prime contract with the Owner; together with all addenda or authorized
changes icsued prior to the date of execution of this agreement.
The Contractor and the Subcontractor agree to be bound by the terms of the prime contract agreement, construction
regulations, general conditions, plans and specifications, and any and all other contract documents, if any there be. insofar
as applicable to this subcontract agreement, and to that portion of the work herein described to be performed by the Subcontractor.
In the event of any doubt or ejection arising between the Contractor end the Subcontractor with respect to the plans
and specifications the decision of the Architect and/or Engineer shall be conducive and binding. Should there be no supervising architect over the work, then the matter in question shall be determined ar provided in Section 7 of the agreement.

/2.

PROSECUTION OF WORK. DELAYS, ETC.

T h e Subcontractor shall prosecute the work undertaken in a prompt and diligent manner whenever such work, or any
part of it,* becomes available, or at such other time or times as the Contractor may direct, and so as to promote the cencral
process of the entire construction, and shall not, by delay or otherwise, intcrfcie with or hinder the work of the Contractor
o r a n y other Subcontractor, and in the event that the Subcontractor ncctccts and/or fails to supply the necessary labor
a n d / o r materials, tools, implements, equipment, etc.. in the opinion of the Contractor, then the Contractor shall notify the
Subcontractor in writing setting forth the deficiency and/or delinquency, and 72 hours after date of such written notice, the
Contractor shall have the right if he so desires lo take over the work of the Subcontractor in full, and exclude the Subcontractor from any further participation in the work covered by this agreement; or. a t his option the Contractor may take
over such portion of the Subcontractor's work as the Contractor shall deem lo be in the best interest of the Contractor, and
permit the Subcontractor to continue with the remaining portions of the work. Whichever method the Contractor might elect
t o pursue, the Subcontractor agrees to release to the Contractor, for his use only, without recourse, any materials, tools,
implements, equipment, etc.. on the site, belonging to or in the possession of the Subcontractor, for the benefit of the Contractor, in completing the work covered in this agreement; and, the Contractor agrees to complete the work to the best of
hts ability and in the most economical manner available to him at the time. Any costs incurred by the Contractor in doing
a n y such portion of the work covered by this agreement shall be charged against any monies due or to become due under the
terms of this agreement, and in the event the total amount due or to become due under the terms of this agreement shall be
insufficient to cover the costs rccr;:cd b:' the Cor.'.rsctcr :r. c-r.rr.p!etirg the v.-crfc. Ihcr. ;h^ Svhcrr.*'--«or = u" Ks rv:c;>s, if
a n y , shall be bound and liable unto the Contractor for the difference.
Should the proper workmanlike and accurate performance of any work under this contract depend wholly or partially
u p o n t h e proper workmanlike or accurate performance of any work or materials furnished by the Contractor or other subcontractors o n the project, the Subcontractor agrees to use all means necessary to discover any such defects and report same in
writing t o the Contractor before proceeding with his work which is so dependent; and shall allow to the Contractor a reasonable time in wnich to remedy such defects; and in the event he docs not so report to the Contractor in writing, then it shall
be assumed that the Subcontractor has fully accepted the work of others as being satisfactory and he shall be fully responsible thereafter for the satisfactory performance of the work covered by this agreement, regardless of the defective work of
others.
The Subcontractor shall clean up and remove from the site as directed by the Contractor, all rubbish and debris resulting from his work. Failure to clean up rubbish and debris shall serve as cause for withholding further payment to Subcontractor until such time as this condition is corrected to the satisfaction of the Contractor. Also he shall clean up to the
satisfaction of the inspectors, all dirt, grease marks, etc., from walls, ceilings, floors, fixtures, etc., deposited or placed thereon
as a result of the execution of this subcontract. If the Subcontractor refuses or fails to perform this cleaning as directed by
t h e Contractor, the Contractor shall have the right and power to proceed with the said cleaning, and the Subcontractor will
o n demand repay to the Contractor the actual cost of said labor plus a reasonable percentage of such cost to cover supervision, insurance, overhead, e t c
The Subcontractor agrees to reimburse the Contractor for any and all liquidated damages that may be assessed against
and collected from the Contractor by the Owner, which arc attributable to or caused by the Subcontractor's failure to
furnish the materials and perform the work required by this Subcontract within the time fixed in the manner provided for
herein, and in addition thereto, agrees to pay to the Contractor such other or additional damages as the Contractor may
sustain by reason of such delay by the Subcontractor. The payment of such damages shall not release the Subcontractor
from his obligation to otherwise fully perform this Subcontract.
Whenever it may be useful or necessary to the Contractor to do so, the Contractor shall be permitted to occupy and/or
use a n y portlbn of the work which has been cither partially or fully completed by the Subcontractor before final inspection
and acceptance thereof by the Owner, but such use and/or occupation shall n o t relieve the Subcontractor of his guarantee of
said work and materials nor of his obligation to make, good at his own expense any defect in materials and workmanship -which
m a y occur or develop prior to Contractor's release from responsibility to the Owner. Provided, however, the Subcontractor
shall n o t be responsible for the maintenance of such portion of the work as may be used and/or occupied by the Contractor.
n o r for any damage thereto that is due to or caused by the sole negligence of the Contractor during such period of u s e Subcontractor shall be responsible for his own work, property and/or materials until completion and final acceptance of
t h e Contract by the Owner, and shall bear the risk of any loss or damage until such acceptance and shall pay promptly for
all materials and labor furnished to the project. In the event of loss or damage, he shall proceed promptly to make repairs, or
replacement of the damaged work, property and/or materials at his own expense, as directed by the Contractor. Subcontractor waives all rights Subcontractor might have against Owner and Contractor for loss or damage to Subcontractor's work,
property or materials.
It is agreed that the Subcontractor, at the option of the Contractor, may be considered as disabled from so complying
whenever a petition in Bankruptcy or for the appointment of a Receiver is filed against him.
The Subcontractor assumes toward the Contractor all the obligations and responsibilities that the Contractor assumes
toward the Owner. The Subcontractor shall indemnify the Contractor and the Owner against, and save them harmless from.
a n y a n d all l o s s , d a m a g e , e x p e n s e s , costs, and attorneys* fees i n c u r r e d o r suffered o n a c c o u n t of a n y b r e a c h of t h e p r o v i s i o n s
o r c o v e n a n t s of t h i s c o n t r a c t .
S u b c o n t r a c t o r agrees t o fully c o m p l y with t h e O c c u p a t i o n a l S a f e l y & Health A c t of 1 0 7 0 and a n y a n d all r e f l a t i o n s
i s s u e d p u r s u a n t t h e r e t o . S u b c o n t r a c t o r ax a t e r m and c o n d i t i o n of t h i s s u b c o n t r a c t shall k e e p and save t h e c o n t r a c t o r h a r m l e s s
f r o m a n y claims o r charges of any kind b y reason of s u b c o n t r a c t o r failing t o fully c o m p l y with the act and r e f l a t i o n s a n d
^a^rfrCS t o r e i m b u r s e t h e c o n t r a c t o r for >«»y fines, d a m a g e s , or e x p e n s e s of a n y k i n d i n c u r r e d b y t h e c o n t r a c t o r b y reason of
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4.

%

PERMITS, LICENSES. FEES. TAXES. ETC.

T h e Subcontractor shall, at his o w n cost and e x p e n s e , apply for and obtain all necessary permits and licenses and shall
c o n f o r m strictly t o the laws and ordinances in force in t h e locality where the work under the project is being d o n e , insofar
a s applicable t o work covered b y this acrccmcnt. T h e Subcontractor shall hold harmless the prime Contractor against liability
b y reason o f the Subcontractor having failed to pay federal, state, c o u n t y or municipal taxes.

5.

INSURANCE

T h e Subcontractor agrees to provide and maintain workmen's compensation insurance and t o c o m p l y in all respects
w i t h the e m p l o y m e n t and payment o f labor, required b y *ny constituted authority having legal jurisdiction over the arc* in
w h i c h the work is performed. * I n t h e a m o u n t o f
$100,000.00.
T h e Subcontractor agrees t o carry comprehensive public liability and property damage insurance, and such o t h e r
insurance as the Contractor might d e e m necessary, in a m o u n t s as approved by the Contractor, in order t o p r o t e c t the C o n tractor and Subcontractor against loss resulting from a n y acts o f the Subcontractor, his agents, a n d / o r e m p l o y e e s . S u c h
insurance shall n o t b e less t*on limits and coverages required in the gcnrral contract d o c u m e n t s . I n t h e a m o u n t o f n o t

not les5-tTian $1,000,000.00.

."

•. ,

-

" •*

.

T h e Subcontractor agrees t o furmsft evidence satisfactory t o the Contractor, o f sucn insurance, including c o p i e s o f the
policies, w h e n requested to do s o by the Contractor.
All insurance required hereunder shall be maintained in full force and effect in a c o m p a n y o r c o m p a n i e s satisfactory
t o Contractor, shall b e maintained at Subcontractor's expenze until performance in full hereof (certificates o f s u c h insurance
b e i n g supplied b y Subcontractor t o Contractor), and s u c h insurance shall be subject t o requirement t h a t Contractor m u s t be
notified by ten ( 1 0 ) days* written notice before cancellation o f a n y such policy. In e v e n t o f threatened cancellation for n o n p a y m e n t o f premium. Contractor m a y pay same for Subcontractor and deduct the said p a y m e n t from a m o u n t s t h e n o r s u b s e q u e n t l y o w i n - t o Subcontractor hereunder. P r i m e C o n t r a c t o r a n d . O w n e r s h a l l " . b e n a m e d i n s u r e d s

on the General L i a b i l i t y Policy provided by Subcontractor.
6.

CHANGES, ADDITIONS AND DEDUCTIONS

T h e Contractor may add t o or deduct from the a m o u n t o f work covered b y this agreement, and a n y changes m a d e in
t h e a m o u n t o f work involved, o r a n y other parts o f this a g r e e m e n t shall be by a written a m e n d m e n t h e r e t o setting forth in
detail the changes involved and the value thereof w h i c h shall b e mutually agreed u p o n b e t w e e n t h e C o n t r a c t o r and the S u b contractor if s u c h be possible; and i f such mutual agreement is n o t possible, then t h e value o f t h e w o r k shall b e d e t e r m i n e d as
provided in S e c t i o n 7 o f this agreement. In cither e v e n t , however, the Subcontractor agrees t o p r o c e e d w i t h t h e w o r k as
c h a n g e d w h e n s o ordered in writing b y the Contractors© as n o t t o delay the progress o f t h e w o r k , and pending a n y determin a t i o n o f the value IhcreoC
T h e Subcontractor agrees t o make n o claim for additional work outside the s c o p e o f this c o n t r a c t unless t e r m s h e r e o f
shall b e conclusive with respect o f this agreement b e t w e e n the parties hereto. Claims for *ny extras shall b e m a d - w i t h i n o n e
w e e k from dale o f co . a u c t i o n .
T h e Subcontractor shall n o t sublet, transfer or assign this agreement or a n y funds due o r t o b e c o m e d u e or any part
t h e r e o f w i t h o u t the written consent o f the Contractor.

7.

DISPUTES

In the event o f any dispute between the Contractor and Subcontractor covering the s c o p e o f the work, the dispute
shall b e settled in the manner provided by the contract documents.}S^tu>ruy^>Q-p*o*l&*dx or-IC *hocc--^vc»^ij.y^j;j a jcti IVJ..
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•^TouTi ^/^~'«Jinr of three members. o n c ^ r ^ ^ i ^ 4 - ^ r 3 ^ T ^ : ^ r > n t r 3 r t o r o n e b y t h e S u b c o n t r a c t o r and
rclectcd bv th^^Ck^^wxr-meniGcrsr^
«nd S u b c o n t r a c t o r thall bear the e x p e n s e o f
"vcTyTbut the expenses o f the third member shall be borne bj
inrrpurby-bK
the
The Conr

i "<S o I xrrm tTrrclcrrrr^rct:

±L:^Lv^i:,Jitrr3hr-fi-H-

—:-I^T-21

ov
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8.

PAYMENTS

T h e C o n t r a c t o r arrccs t o pay -to the Subcontractor for the satisfactory completion o f t h e herein described work t h e
cum o f
See S c h e d u l e -R '( Af rnrh^rT)
_ .

——-

. - ($

7)

in monthly payments of
22
% of the work performed in any preceding month. In accordance with estimates
prepared by the Subcontractor and as approved by the Contractor and ° u n c r o r *LS designated representative .
1 such payments to be made as payments arc received by the Contractor from the Owner
m
coverinff the monthly estimate* of ih<> Contractor including the approved portion of the Subcontractor's monthly estimate*
In Uic event the Subcontractor does not submit to the Contractor such monthly estimates prior to the date of submission of the Contractor's monthly estimate, then the Contractor shall include in his monthly estimate to Uic Owner for work
performed during the preceding month such amount as he shall deem proper for the work of the Subcontractor for the preceding month and the Subcontractor agrees to accept such approved portion thereof as his regular monthly payment, as
described above.
The Subcontractor agrees to make good without cost to the Owner or Contractor any and all defects due to faulty
workmanship and/or materials which may appear within Uic period so established in the contract documents; and if no such
period be stipulated in the contract documents, then such guarantee shall be for a period of one year from date of completion
of the project. The Subcontractor further agTces to execute any special guarantees as provided by terms of the Contract
documents, prior to finil peyment.
In the event it appears to the Contractor that U\c labor, material and other bills incurred in the performance of the
work arc not being currendy paid, the Contractor may take such steps as it deems necessary to assure absolutely that the
money paid with any progress payment will be uUlizcd to the full extent necessary to pay labor, material and all other bills
incurred in the performance of the work of Subcontractor. The Contractor may deduct from any amounts due or to become
due to the Subcontractor any sum or sums owing by the Subcontractor to the Contractor; and in the event of any breach by
the Subcontractor of any provision or obligation of this Subcontract, or in the event of the assertion by other parties of any
claim or lien against the Contractor or Contractor's Surety or the premises arising out of the Subcontractor's performance of
•this Contract, the Contractor shall have the right, but is not required, to retain out of any payments due or to become due to
the Subcontractor an amount sufficient to completely protect the Contractor from any and all loss, damage or expense therefrom, until the situation has been remedied or adjusted by the Subcontractor to the satisfaction of the Contractor. These
provisions shall be applicable even though the subcontractor has posted a full payment and performance bond.

9,

T E R M I N A T I O N OF CONTRACT

In the event the prime contract between the Owner and the Contractor should be terminated prior to its completion,
then the Contractor and Subcontractor agree that an equitable sctUcment for work performed under this agreement prior to
such termination, will be made as provided by the contract documents, if such provision be made; or. if none such exist, next
by mutual agreement; or, failing cither of these methods. ^3* arbitration as provided in Section 7„

10.

EQUAL EMPLOYMENT OPPORTUNITY

During the performance of this subcontract, the Subcontractor agrees to not discriminate against any employee because
o f race, color, creed or national origin. As ouUincd in the Equal Opportunity Oause of the Regulations of Executive Order
1092S o f March 6 , 1 9 6 1 as amended by Executive Order 112<6 of September 24,196S. The executive orders and the respective regulations are made a part of this subcontract by reference.

IT.

T E R M S OF LABOR AGREEMENTS

It is hereby understood and agreed that for the work covered by this subcontract, the Subcontractor is bound and
*rill comply with the terms and conditions of the labor agreements to which the general contractor is a party, insofar as said
labor agreements lawfully require subcontractors to be so bound.
IN WITNESS WHEREOF, the Contractor and Subcontractor signify their understanding and agreement with the terms
hereof by affixing their signatures hereunto.
WITNESS:

1776 South Main Street
Salt Lake City, Utah

R a l p h L . Wadsvorth C o n s t r u c t i o n Company, In<

r^s^

841L5

<A<l<irc*0

7117 SOUTH 400 WEST SUITE #6
MIDVALE, UTAH

S4047

F.M. ELECTRIC

SCHEDULE A
Subcontractor shall furnish and provide all labor, materials, equipment and
incidentals necessary to perform the following items of work complete, as
per plans, specifications and addenda:
ITEM
NO.

53

APPROX,.
QUANTITY
AND UNIT
450 Lin. Ft.

HEEL
2" Polyvinyl Chloride Pipe Schedule 40

113

10 Each
Power Cable Route Marker

114

27 Each
Type I Junction Box Extension

115

65 Each
42"-0"x 10'-0~ Light Pole

116

65 Each

117

4 Each

Type III Luminaire, High Pressure Sodium ( 4 0 0 Watt 430 Volt)
Substation 25 KVA

118

25.970 Lin. Ft.

119

2,025 Lin. Ft.

1 1/2" PYCConduit (Schedule 40)
1 112" PYC Conduit (Schedule 80 Roadway Crossing)

120

250 Lin. Ft.
1 112" Galvanized Rigid Steel Conduit

121

2.700 Lin. FL
2" PYCConduit (Schedule 40)

122

120 Lin. Ft.
2" PYC Conduit (Schedule 80 Roadway Crossing)

123

150 Lin. Ft.
2 1/2" PVCConduit (Schedule 40)

124

1,700 Lin. Ft.
3" PYCConduit (Schedule 40)

125

100 Lin. FL
3" PYCConduit (Schedule 80 Roadway Crossing)

126

100 Lin. Ft
6" Galvanized Rigid Steel Conduit (Railroad Crossing)

127

165 Each
Type I Double Junction Box

128

24,160 Lin. FL
No. 2 AWG Copper Single Conductor RHH-USE-RHW 600 Y Cable

129

40.698 Lin. Ft
No. 4 AWG Copper Single Conductor RHH-USE-RHW 600 Y Cable

130

5,300 Lin. Ft.
No. 6 AWG Copper Single Conductor RHH-USE-RHW 600 V Cable

131

3,500 Lin. Ft.

No. 2 15,000 Yolt Single Conductor Power Cable

132

32.175 Lin. Ft

Ground Wire No. 6

loo

65 Each

Light Pole Foundation

131

SCHEDULE B
The Contractor shall pay the Subcontractor in current funds for the
satisfactory performance of the following items of work (subject to
additions and deductions authorized pursuant to paragraph 6) according to
the unit prices below:
ITEM
NO
55

APPROX".
QUANTITY
AND UNIT
450 Lin. Ft.

115

10 Each

Power Cable Route Marker

114

27 Each

Type 1 Junction Box Extension

115

65 Each

4 7 - 0 " x 10"-0" Light Pole

116

65 Each

2.295.00

1.674.00

108.810.00

Type III Luminaire, High Pressure
Sodium (400 Watt 480 VolO
200.00

13.000.00

118

25,970 Lin. Ft.

250 Lin. Ft.

$ 1.575.00

85.00

Substation 25 KYA

120

IPJAL

2.300.00

4 Each

2.025 Lin. Ft.

$3.50

APPROX.

250.00

117

11?

PRICE PER
UNIT

ITEM
2" Polyvinyl Chloride
Pipe Schedule 40

1.450.00

5,800.00

1 1/2" PYC Conduit
(Schedule 40)

1.80

46.746 00

1 1/2" PYC Conduit
(Schedule 80 Roadway Crossing)

2.40

4,860.00

1 1/2" Galvanized Rigid
Steel Conduit

5.50

875.00

121

2.700 Lin. Ft.

2" PYC Conduit (Schedule 40)

2.45

6.615.00

122

120 Lin. Ft.

2" PYC Conduit
(Schedule 80 Roadway Crossing)

2.65

318.00

123

150 Lin. Ft

2 1 /2" PYC Conduit (Schedule 40)

2.90

435.00

SCHFDUIFB-CONTINUFn

Timely submittal of all required Certified Payrolls, EEO reports,
Certificates of insurance, and Certificates of Compliance required by the
Owner and/or the Prime Contractor is a pre-condition to the release of all
progress payments.
Subcontractor shall be paid as the progress payments are received by the
Prime Contractor for the Subcontractor's portion of the work. Payment
shall be due on the 10th day of the month following payment to the Prime
Contractor. Retention shall be 5% until reduced by the Owner, and reduced
thereafter to the same percentage retained by the Owner against the Prime
Contractor.

Inn

R-872
12-23-38 Rev.
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F.M. ELECTRIC
Project
their

No.
current

Subcontractor

I-ID-15-8(87)380
Contractor's

has furnished

License

No.

to

No.

I-ID-15-8(87)380

has

Prime
furnished

F.M. ELECTRIC
Special

Provisions

Prime

Contractor

0000311633

Ralph L. Wadsworth Construction Company, Inc
Project

the

for

the

to

Contractor

the

for

Subcontractor,

following

attachment,

or Addendums:

*1. Wage Rates.
2. Notice to Prospective Federal-Aid Construction Con trac torsNonsegregated Facilities.
3. Attention
Contractors,
E.E.O.
Affirmative
Action
requirements
on
Federal
and Federal-Aid Construction
contracts (sheets 1 through 10}.
4. Specific Equal
Employment
Opportunity Responsibilities
(Sheet 1
through 7
or 1
through 10, whichever i s
applicable).
5. Required
Contract
Provisions
Federal-Aid Construction
Contracts - Form PR-1273.
6. Addendum F.H.W.A., Form PR-1273.
*7. Addendum No.
1 or 2f Section 103.02, "Subletting of
Contract.**
8. "Buy American" Provisions.
*9. Any other Special Provision or portion of plan that applies
to a specific item that i s being sublet.
10. Appendix A - Special Provision Bid Conditions Disadvantaged
Business Enterprise (Sheets 1 through 13)
» Items 1 (where applicable) t 7 and 9 are the only attachments
required on non federal-aid projects.
I hereby
received
Special

certify
that I have
the applicable
attachments,
Provisions
or Addendums:

^~3f-^?/

Sjfefied by duly
Subcontracting
£JS-

Title

author££ed
firm.

«A^~

Signed
by duly authorized
sub-subcontracting
firm.

of

Z6L

'^^igneci by~ duly" authorized
contracting
firm.

in District

officer

of

President
Date

officer

Date

Title

Q . c i / /--.

District

Construction

Engineer

Date

Title
0#%fc Rec'd.

officer

jL/&/2$
Date

Checked

b v S \ (^//d*1-*--'
/ tie vi e f^c r

Date

5sssa4irf!iV#iiiiH^iiiii^H-jiHAiifliznsa

VjSSSSSSSSSSSSSSSS

STATE OF UTAH
£ H I DEPARTMENT OF BUSINESS .REGULATION
OCCUPATIONAL ft .PROFESSIONAL LICENSING

LICENSE
$

Ucenso Number

Issue Date

Expiration Date

0000311633

07/26/89

07/31/91

ISSUEO TO:

F M Electric
Frgn K» Montoya
2622 Osk Creek Dr
S^ntfy

X; CLASSTO&VON*.

CONTRACTOR

£ CATEGORY:

CLASSIFICATIONS:

?/

UTl,WB4065-

•3050

</j SEALED AND ATTESTED

"

I

lJ>/aL*L»«W.» • M l l l < l > k « « J

«M» 1 » * J .

X L & l V U * .^<i^

*~ • « • I W «

1

GACH SUGCOWTlUCTOa WILL BE REQUIRED TO SUBMIT TO RALPU L. WAOSWOaTH
CONSTRUCTION COMPANY. INC. AN AFFIRMATIVE ACTION PROGRAM FOR EQUAL
EMPLOYMENT OPPORTUNITY WHICH COMMITS THE SUBCONTRACTOR TO SPECIFIC
AFFIRMATIVE ACTIONS DESIGNEO TO MEET THE REQUIREMENTS OF EACH OF THE
EEO SPECIAL PROVISIONS.
IN LlEW OF SUBMITTING AN AFFIRMATIVE ACTION PROGRAM TO OUR FIRM. THE
SUBCONTRACTOR CAK CONSENT TO ABIDE BY THE AFFIRMATIVE ACTION PROGRAM
OF RALPH L. WADSWORTH CONSTRUCTION COMPANY -JNC/S.

CHECK
ONE

D

ATTACHED IS THE AFFIRMATIVE ACTION PROGRAM OF
THIS PROGRAM
(Subcontractor Name)
HAS BEEN APPROVED BY ALL APPLICABLE AGENCIES.

Q

—F,M. ELECTRIC, INC.
CONSENTS TO
(Subcontractor Name)
ABIDE BY. AND IMPLEMENT THE AFFIRMATIVE
ACTION PLAN FOR EQUAL EMPLOYMENT OPPORTUNITY
SUBMITTED BY RALPH L. WAOSWORTH
CONSTRUCTION COMPANY. INC.

(_

''company Off l e a l /

Date

AND
SUBCOKTTUCTOJrs CERTlfICAT10H
It is hereby agreed (hat the following provisions, which are also set forth in Section 202 of Executive
Order 11246, 3re m3de a part of each agreement and purchase order presently existing cr which may
be entered into hereafter, between us as subcontractor, and Ralph L. Wndsworth Construction
Company. Inc. As used in this certification Ihc term ^subcontractor" includes the term "purchase
order" end all other agreements effectuating purchase of supplies or services.
1. The subcontractor will not discriminate against any employee or applicant for employment because
of race, religion, color, sex. age. national origin or physical or mental h3ndiC3p. The subcontractor
will take affirmative action to ensure that the applicants are employed, and that employees are
treated during employment, without regard to their n*cet religion, color, sex. age. national origin or
physical or mental handicap. Such action shall include, but not be limited to. the advertising, layoff
or termination, rates of pay or other forms of compensation; and selection for training, including
apprenticeship. The subcontractor agrees to post in conspicuous places, available to employees and
applicants for employment, notices to be provided by the contracting officer setting forth the
provisions of this nondiscrimination clause.
2. The subcontractor will, in all solicitations or advertisements for employees placed by or on beaalf of
the subcontractor, state that all qualified applicants will receive consideration for employment
without regard to race, religion, color, sex. age. national origin, or physical or mental handicap.
3 . The subcontractor will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice to be provided by the
agency contracting office, advising the labor union or workers* representative of the contractors
commitments under Section 202 of Executive Order 11246 of September 24. 1965.. and shall post
copies of the notice in conspicuous places available to employees and applicants for employment.
4. The subcontractor will comply with all provision of Executive Order 11246 of September 24. 1965.
and of the rules, regulations, and relevant orders of the Secretary of tabor.
5. The subcontractor will furnish all information and reports required by Executive Order 11246 of
September 24. 1965. and by the rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to Its books, records, and accounts by the contracting
agency and the Secretary of Labor for purposes of investigation to ascertain compliance with such
rules, regulations, and orders,
6. In the event of the subcontractor's noncompliance with the nondiscrimination clause of this contract
or with any of such rules, regulations, or orders, this contract may be cancelled, terminated, or
suspended In whole or In part and the contractor may be declared Ineligible for further Government
contracts in accordance with procedures authorized In Executive Order 11246, of September 24,
1965. and such other sanctions may be imposed and remedies Invoked as provided in Executive
Order 11246 of September 24. 1965. or by rule, regulation, or order of the Secretary of tabor, or
as otherwise provided by law.
7. The subcontractor will Include the provisions of paragraph ( t ) through (7) In every subcontractor
purchase order unless exempted by rules, regulations, or orders of the Secretary of tabor issued
pursuant to Section 204 of Executive Order 11246 of September 24. 1965. so that such provisions
will be finding upon each subcontractor or vendor. The subcontractor will take such action with
respect to any subcontract provisions Including sanctions for noncompliance: PrwtdccC, fcotvex-cr,
that in the event the subcontractor becomes involved in. or is threatened by the contracting agency,
the subcontractor may request the United States to enter into such litigation to protect the interest
of the United Stales.
8. Subcontractor certifies to the maintenance of a written and signed affirmative action plan as
specified in Sub-part C - Ancillary Matters: Section 60-1.40 of Rules and Regulations. Office of
Federal Contract Compliance (EEO) Department of Labor, for each of its establishments, and certifies
further the requirement of similar certification from each of Its nooexcmpl contractors.
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^. ouoconiracuor cci ~«ie:> LO Kaipn L . waasworm Construcllou jmpany. inc. tnai IL ooes noi
and will not maintain or provide for its employees any segregated facilities at any of its
catablishmcnts and that it docs not and will not permit its employees to perform services 3t any
location, under its control. *v.-here segregated facilities are maintained. Subcontractor understands
and agrees that a breach of this certification is a violation of the Equal Oppoortunily clause required
by Executive Order 11246. of September 24. 1965.
As used in this certification, the term "segregated facilities"' means any waiting rooms, work areas,
restaurants and other eating areas, time clocks, rest rooms, wash rooms, locker rooms, and other
storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas,
transportation or housing facilities provided for employees which are segregated by written or oral
policies or are in fact segregated on the basis of race, religion, color, sex. age. national origin, or
physical or mental handicap, because of custom or otherwise.
Subcontractor further 3grces that, except where it has obtained certifications from proposed
subcontractor for specific time periods, it will obtain identical certifications from proposed
subcontractors prior to the award of subcontractor exceeding 110.000 which are not exempt from the
provisions of the Equ3l Opportunity clause, that it will retain such certifications in its files.
E.O. I 1 6 2 5 - MINORITY BUSINESS ENTERPRISE
1. It is the policy of the Government that minority business enterprises shall have the maximum
opportunity to participate in the performance of Government contracts.
2 . The subcontractor agrees to use its best efforts to carry out this policy In the award of its
subcontracts to the fullest extent consistent with the efficient performance of the contract. As used
In the contract, the term "Minority Business Enterprise" means a business, at least 50 percent of
which is owned by minority group members or. in the case of publicly owned businesses, at least 51
percent of the stock of which is owned by minority group members. For the purposes of this
definition, minority group members are Negroes. Spanish-speaking American persons. American
Orientals. American Eskimos, and American Aleuts. Subcontractors may rely on written
representations by subcontractors regarding their status as minority business enterprieses in lieu
of an independent investigation.

E.O. II701 - EMPLOYMENT OF VETERANS
1. As provided by 41 CFR 50-250. the subcontractor agrees that all employment openings of the
subcontractor which exist at the time of execution of this contract and those which occur during the
performance of this contract, including those not generated by the contract and Including those
occuring at an establishment of the subcontractor other than the one wherein the contract is being
performed but excluding those of Independently operated corporate affiliates, shall. Lo the maximum
extent feasible, be offered for listing at an apporpriate local office of the Federal-State Employment
Service system wherein the opening occurs and to provide such hires as may be required; provided,
that this provision shall not apply to openings which the. subcontractor fills from within the
subcontractors organization or zrt filled pursuant to a customary and traditional employer-union
hiring arrangement and that the listing of employment openings shall involve only the normal
obligations which attach to the placing of Job orders.
2 . The subcontractor agrees further to place the above provision In any subcontract directly under this
contract.
E.O. I 1758 - EMPtOYttENT OF HANDICAPPED PERSONS
It is further agreed that the following provision, set forth in Section 503 of the Rehabilitation Act of
1973. Is made a part of any existing or future contract between the subcontractor and Ralph L.
V a d s w o r t h Construction Company. Inc.

The subcontractor certifies that, in employing person to carry out contracts entered in with Ralph
L- Wads worth Construction Company, t o e . it will take affirmative action to employ and
advance in employment qualified handicapped individuals, defined as ~3ny person who (3) has a
physical or menial impairment which substantially limits one or more of such person's major life
activities, (b) has a record of such Impairments, or (c) Is regarded as having such an impairment/
Subcontractor furtcr cerfifics that it will oblsin identical certifications from proposed
subcontractors prior to the award of subcontracts exceeding $2,500 covering the procurement of
personal properly snd nonpersonal services (Including construction).

Dale

Agreed to and Certified by:
Snhrontrartnr

*r^>

F.M. ELECTRIC
(Company Name)

(Signature)

Z2Z.

£**,**.
(Tille)

•

I inter*! t o supply 1001 doojesdLc s t e e l foe irksoiporBtloo I n t o
this project.

D

I intend to supply s t e e l t h a t may tfe frocn foreign o r i g i n for
iivxrrporatlcxi into t h i s project.

See special provision surface transporatiLoa assistance a c t .

I f incorporated, t h e following
inforination mast be given:

Nace F.M. ELECTRIC, INC.

S t a t e chartered- under

^.^Zl^y9^

UTAH

FRANK M0NT0YA
N^-nne of President"

/ddress

7ni 0

SOTITH

im) VEST

MIDVALE, UTAH 8^10?

VICTOBIA GILBERT
Kane of Secretary

feme of Treasurer

Fed. Tax to. 87-0^66266
I f partnership, name of p a r t n e r s nusc b e
l i s t e d belouT:

RALPH L. WAOSWORTH CONSTRUCTION COMPANY. INC. IS RESPONSIBLE FOR
THE ACTIONS OF A H SUBCONTRACTORS. WITH REGARD TO COMPLIANCE WITH
EEO REGULATIONS (SECTION 10 OF SUBCONTRACT & SUBCONTRACTOR
CERTIFICATION). TO BETTER MONITOR YOUR ACTIVITIES ANO INFORM YOU OF
YOUR OBLIGATIONS PLEASE COMPLETE THE FORM BELOW. THIS FORM SHOULD
REFLECT YOUR COMPANY'S TOTAL WORKFORCE WITHIN THE STATE THIS
CONTRACT IS TO BE PERFORMED. ANY QUESTIONS PLEASE CALL
(801) 486-2376.

tcfc«£ ANO Aooatsso; iiw p M . ELECTRIC
11COHM-AO r<wxci N-UMSCS
7117 S . 400 W. SUITE #6 MIDVALE, U T | I - I D - 1 5 - 8 ( 8 7 ) 3 8 0
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O C O * * : « A O O « ) 0 SUCCQNTCAOOS
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1 ELECTRICAL

1

1 O C i t A Q AMOUNT O f CONTRACT

]

SLC

CCC«^nsics«C CO«^tCUOiOM O A T £

CSTiMA7CO*rtA< CM^tOY/^r/T
A>0*flK ANO YcA*
r>TTO

j

j NUMSCR O f O^tOYCCS

|

1 13

n o

EMPLOYMENT
1
1

1

TABLED
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TABLE A
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j
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TOTAl
j
TOTAL
j
CMfXOYCES *UMO?<Tc£S j

M j
OFFICIALS
SUPERVISORS
FOREMEN
CLERICAL
E Q U I P M E N T OPERATORS
MECHANICS
j TRUCK DRIVERS
j IRONWORKERS •
CARPENTERS
CEMENT M A S O N S
ELECTRICIANS
j PIPEFITTER. PLUMBER

F

M I

|

|
I
1

2

i

2 j

i

I
i
.
3

i

j

1

3 ' 2 !

7

|

1

i

i1

|

KGCO

1
j

1
|

1

1
i

•

3

J

- - > • • - -

j PAINTERS
j PILE ORIVERS
j LABORER SEMI-SKILLED
LABORER UNSKILLED
' TOTAL
J

m

\

1
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'
'

-

1

1
1.
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J APPRENTICES
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IXXXXXXXXXXXXXXXXXXXXX
JX^CXXXXXXXXXXXXXXXXXXX
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I
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PREPARED BY: (S16HATURE AKO TITLE OF CONTRACTORS REPRESENTATIVE)

OATE

REVIEWED 8Y: (REPRESENTATIVE OF RALPH L. WADSWORTH CONSTR. CO.. INC.) DATE

COttttENTS BY REVIEWER

R A L P H L V ^ A O S W Q H I t-i
C O N S T R U C T I O N CO.. I N C .
GGrslERAL C O N T R A C T O R S

D

p~]

177C SOUTH MAIN STHCCT
SALT CAKG CITY. UTAH 8* l IS
PMONe (801J 4fiG-2376
HOM€ OFFlCG

2ot7fueTcneasTaeeT
OOlSC. I0AMO 63702
PHONG C206J 33<MG2t

P J 4G45 NCXITH 32nd STHGGT.SUIT*£ 100
— PHOGNIX. ARIZONA CS01Q *
PHONG <C02J 4C8-2404

RE: REQUEST FOR TAXPAYER IDENTIFICATION NUMBER

WE ARE REQUIRED TO WITHHOLD 20% OF ALL PAYMENTS TO
VENDORS WHO HAVE NOT PROVIDED US WITH THEIR TAXPAYER
IDENTIFICATION NUflBER.
THIS NUMBER IS YOUR SOCIAL SECURITY NUMBER IF YOU DO
BUSINESS
AS
A
SOLE
PROPRIETOR
OR YOUR
FEDERAL
IDENTIFICATION NUMBER IF YOU DO BUSINESS AS A PARTNERSHIP
0.R CORPORATION.
PLEASE RECORO YOUR NUMBER AND CHECK THE APPROPRIATE BOX
BELOW AND RETURN IT TO US AS SOON AS POSSIBLE. IF YOU F A I L
TO PROVIDE US WITH THIS INFORMATION,
WE WILL
B£
REQUIRED TO WITHHOLD
20Z
OF ALL PAYrtEIITS
TO YOU.
RETURH TO: RALPH l_ WADSWORTH CONSTR CO.
1776 SOUTH MAIN
SALT LAKE CITY, UTAH 8 4 1 1 5
VENDOR

F.M. ELECTRIC, INC.
(PLEASE TYPE OR PRIHT LEGIBLY)

SOCIAL SECURITY
FEDERAL ID

87-0^66268

INDIVIDUAL

a

CORPORATION $
PARTNERSHIP D

YOUR COOPERATION IN THIS MATTER IS GREATLY APPRECIATED.
THANK YOU.
RALPH l_ WADSWORTH
CONSTRUCTION COMPANY, INC.

108.02 Subletting of Contract:
this subsection:

Add the following paragraphc at the end of

Subcontract agreements between the price Contractor and the subcontractors
or between subcontractors when applicable, vill provide for a reduction ir
retained monies cocmersurate vith the percentage held as retainage against the
prime Contractor by the Department.
However, in those instances vher*
subcontracted work ic commenced after the Department has reduced the percentage
of retainage withheld from the priae Contractor, the prime Contractor M ^
withhold 101 of the total value of work performed by the subcontractor until
such time a6 work covered by the subcontract is 501 complete at which time the
monies retained by the prime Contractor will be reduced in accordance with the
concepts of Subsection 109-06, fourth paragraph. Retention monies withheld
from the subcontractor will then be reduced to 1 1/2A of the total value of
work to be performed by the subcontractor at the time the subcontract work is
S5X complete or the prime Contractor's retention is reduced to this amount,
whichever comes latest.
The subcontract agreement shall include a statement to the effect that the
Contractor and subcontractor have agreed on a method of distribution of any
adjustments due to price increases or decreases in accordance with applicable
price adjustment specifications for fuel, cement, common carrier rates, etc.
Price adjustments due to the incorporation into the project work of
non-specification material or non-6pecificatlon work will not fall within th*
purview of these specifications.
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(b) With respect to a debtor who is not ordered
by the court under Sections 30-3-5 or 30-4-3 to
make payments on a joint obligation, no negative
credit report under Section 70C-7-107, and no report of the debtor's repayment practices or credit
history under Title 7, Chapter 14, Credit Information Exchange, may be made regarding the
joint obligation after the creditor is served notice
of the court's order as required under Subsection
(2), unless the creditor has made a demand on the
debtor for payment because of the failure to
make payments by the other debtor, who is ordered by the court to make the payments.
1991
16-4-7. Effective d a t e o f chapter.
This chapter shall not apply to obligations arising
prior to July 1,1929.
i«53
CHAPTER 5
REVOLVING C H A R G E A G R E E M E N T S
(Repealed b y L a w s 1969, c h . 18, § 9.103.)
15-6-1 t o 15-6-8.

Repealed.
CHAPTER 6

PROMPT PAYMENT ACT
Section
15-6-1.
15-6-2.
15-6-3.
15-6-4.
15-6-5.
15-6-6.

Short title.
Time for payment by state agencies.
Interest on payments by state agencies.
Disputed payments excepted.
Contractors* payments to subcontractors —
Time — Interest.
Exceptions.

15-6-1. Short title.
This act shall be known and may be cited as the
"Utah Prompt Payment Act."
1983
15-6-2. Time for p a y m e n t b y state a g e n c i e s .
(1) An agency of the state of Utah which acquires
property or services pursuant to a contract with a
business shall pay for each complete delivered item of
property or service on the date required by contract
between such business and agency or, if no date for
payment is specified by contract, within 60 days after
receipt of the invoice covering the delivered items or
services.
(2) The acquisition of property includes the rental
1983
of real or personal property.
16-6-3. Interest o n p a y m e n t s b y state agencies.
(1) (a) Interest shall accrue and be charged on payments overdue under Section 15-6-2 at 2% above
the rate paid by the Internal Revenue Service on
refund claims.
(b) This rate is established and adjusted on a
quarterly basis and shall be applied on a per
annum basis beginning on the day after payment
18 due, if the payment due date is specified by
contract, or on the 61st day after receipt of the
invoice, if no payment date is specified by contract.
(c) Interest ceases to accrue on the date payment is made.
a n 2 f i n ^ y i n t e r e s t t h a t remains unpaid at the end of
•ny 60-day period or that remains unpaid at the end
*ny specified period provided by contract shall be
Z * *? ^ Principal amount of the debt and shall
• e m u l a t e interest.

(3) A state agency may not seek additional appropriations to pay interest that accrues because the
agency failed to make payments as required by Section 15-6-2.
1989
15-6-4. Disputed payments excepted.
If the agency fails to pay the amount due on time
because of a dispute between the agency and the business over the amount due or over compliance with the
contract, the provisions of this chapter do not apply.
1989

16-6-5. Contractors 9 p a y m e n t s t o subcontractors — Time — Interest.
Upon payment by an agency of the state of Utah or
by an agency of the United States, a business which
has acquired under contract, property or services in
connection with its contract with such an agency
from a subcontractor or supplier, shall pay such subcontractor or supplier within 30 days after payment
from such agency. Interest at the rate of 15.5% per
annum shall accrue and is due any subcontractor or
supplier who is not paid within 45 days after the business receives payment from the agency, unless otherwise provided by contract between the business and
the subcontractor or supplier. Interest begins to accrue on the 31st day at the rate specified in this sub1983
section.
15-6-6. Exceptions.
This chapter does not apply to contracts that involve disbursement of federal funds, or state and fed1989
eral funds, by the state or its agencies.
CHAPTER 7
REGISTERED P U B L I C OBLIGATIONS A C T
Section
15-7-1.
15-7-2.
15-7-3.
15-7-4.
15-7-5.
15-7-6.
15-7-7.
15-7-8.
15-7-9.
15-7-10.
15-7-11.
15-7-12.
15-7-13.
15-7-14.

Short title.
Definitions.
Purpose.
Registration system established by issuer.
Execution of obligations.
Signatures of officers.
Seals.
Agents of issuer.
Transfer costs — Agreements as to payment of costs.
Investment of public funds in registered
obligations of public entities of other
states.
Registration records — Public inspection — Location.
Obligations subject to chapter.
Construction with other law.
Covenant against repeal of chapter.

15-7-1. Short title.
This act shall be known and may be cited as the
"Registered Public Obligations Act."
1983
15-7-2. Definitions.
As used in this chapter:
(1) "Authorized officer" means any individual
required or permitted by any law or by the issuing public entity to execute on behalf of the public entity, a certificated registered public obligation or a writing relating to an uncertificated
registered public obligation.
(2) "Certificated registered public obligation"
means a registered public obligation which is
represented by an instrument.
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basis in the total contract between the contractor and
the owner.
1989
58-55-16.

P a y m e n t to subcontractors and sup-

pliers.
(1) When a contractor receives any construction
funds from an owner or another contractor for work
performed and billed, he shall pay each of his subcontractors and suppliers in proportion to the percentage
of the work they performed under that billing, unless
otherwise agreed by contract.
(2) If, under this section and without reasonable
cause, or unless otherwise agreed by contract, the
contractor fails to pay for work performed by his subcontractors or suppliers within 30 consecutive days
after receiving construction funds from the owner or
another contractor for work performed and billed, or
after the last day payment is due under the terms of
the billing, whichever is later, he shall pay to the
subcontractor or supplier, in addition to the payment,
interest in the amount of 1% per month of the amount
due, beginning on the day after payment is due, and
reasonable costs of any collection and attorney's fees.
(3) When a subcontractor receives any construction
payment under this section, Subsections (1) and (2)
apply to that subcontractor.
1989
58-55-17.

Proof of licensure to maintain or com-

mence action.
No contractor may act as agent or commence or
maintain any action in any court of the state for collection of compensation for performing any act for
which a license is required by this chapter without
alleging and proving that he was a properly licensed
contractor when the contract sued upon was entered
into, and when the alleged cause of action arose. 1989
58-55-18. Requirements when working for political subdivision or state agency.
Each political subdivision and agency of the state
and each board of education which requires the issuance of a permit or license as a precondition to the
construction, alteration, improvement, demolition, or
other repairs for which a contractor's license is also
required under this chapter shall:
(1) require that each applicant for a permit or
license file a signed statement that the applicant
has a current contractor's license with the license
number included in the application;
(2) require that any representation of exemption from the contractor's licensing law be included in the signed statement and that if that
exempt person, firm, corporation, association, or
other organization intends to hire a contractor to
perform any work under the permit or license,
that the license number of that contractor be included in the application, but if a contractor has
not been selected at the time of the application
for a permit or license, the permit or license shall
be issued only on the condition that a currently
licensed contractor will be selected and that the
license number of the contractor will be given to
the issuing public body and displayed on the permit or license; and
(3) upon issuance of a permit or license affix
the contractor's license number to that permit or
license for public display
1989
58-55-19. Investigation of regulated activity.
(1) The division shall be responsible for the investigation of persons and activities in violation of the
provisions of this chapter

(2) Investigation by the division shall include in.
vestigations of:
(a) licensees engaged in unlawful or unprofessional conduct; and
(b) unlicensed persons engaged in the conduct
of activity or work regulated under this chapter
and for which a license is required.
(3) The division shall decline to proceed with investigation of the violation of any provisions of this chap,
ter if the division finds there is no apparent materia]
jeopardy to the public health, safety, and welfare.'
(4) The division shall have no responsibility for the
inspection of construction work performed in the
state to determine compliance with applicable codes
or industry and workmanship standards, except as
provided in Subsections 58-55-6(2)(o) and 58-55-13(1)
(3), (5), unless the person engaging in a construction
trade complies with applicable lawful corrective orders of compliance agencies of the state or a political
subdivision of the state, and the division has no further reason to proceed under Subsection 58-1-6(2) as
limited by Subsection (3).
(5) Authorized representatives of t h e division shall
be permitted to e n t e r upon t h e p r e m i s e s or site of
work regulated under t h i s chapter for t h e purpose of
d e t e r m i n i n g compliance w i t h t h e provisions of this
1992
chapter.

58-55-20. Repealed.

1992

CHAPTER 56
UNIFORM BUILDING STANDARDS ACT
Section
58-56-1.
58-56-2.
58-56-3.
58-56-4.
58-56-5.

58-56-6.
58-56-7.

58-56-8.
58-56-9.
58-56-10.
58-56-11.
58-56-12.
58-56-13.
58-56-14.
58-56-15.
58-56-16.
58-56-17.
58-56-18.

Short title.
Chapter administration.
Definitions.
Adoption of building codes — Amendments.
Building Code Commission — Composition of Commission — Commission duties and responsibilities.
Building codes — Division duties and responsibilities.
Code amendments — Commission recommendations — Division duties and
responsibilities.
Compliance with codes — Responsibility
for inspections — Appeals.
Qualifications of inspectors — Contract
for inspection services.
Status of existing amendments.
Standards for specialized buildings.
Factory built housing units.
Modular units.
Modification of factory built housing
units and modular units.
Factory built housing and modular unite
— Division responsibility.
Registration of dealers.
Fees on sale.
Unlawful conduct — Penalty.

58-56-1. Short title.
This chapter is known as the "Utah Uniform Buildl
ing Standards Act."
**
58-56-2. Chapter administration.
The provisions of this chapter shall be administered by the Division of Occupational and Proles'
!
sional Licensing

